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Document No. 3045

OFFICE OF THE ATTORNEY GENERAL

CHAPTER 13

Statutory Authority: 1976 S.C. Code Sections 35-1-101 et seq. (Supp. 2005)

Article 2.
Securities Division.

Synopsis:

The regulations are issued under authority granted to the Securities Commissioner by the South Carolina Uniform Securities Act of 2005, which became effective January 1, 2006.  The regulations set forth requirements for the transaction of securities business in South Carolina and provide guidance for those in the securities industry with respect to compliance with the South Carolina Uniform Securities Act of 2005.

Instructions:

Add new Article 2, Securities Division, to Chapter 13 Regulations.  Recodify existing regulations in Chapter 13 Regulations as Article 1.  

Text of Regulations:
Securities Regulations





Beginning Regulation

1.

General Provisions (Reserved)……………………………………………………………  13.101

2.

Exemptions from Securities Registration Requirements …………………………………..13.201

3.

Registration of Securities and Notice Filing of Federal Covered Securities ……………….13.301

4.

Broker-Dealers, Agents, Investment Advisers, Investment Adviser Representatives, and

Federal Covered Investment Advisers …………………………………………………….13.401

5.

Fraud and Liabilities ………………………………………………………………………13.501

6.

Administration and Judicial Review ………………………………………………………13.601

7.

Transition and Fee Provisions (Reserved) ………………………………………………….13.701

SUBARTICLE 1

GENERAL PROVISIONS (RESERVED)

SUBARTICLE 2

EXEMPTIONS FROM SECURITIES

REG.

13-201.
Approved Securities Exchanges.

13-202.
Securities of Nonprofit Organizations.

13-203.
Recognized Securities Manuals.

13-204.
Regulation D Offerings.

13-205.
Accredited Investor Exemption.

13-201.
Approved Securities Exchanges
The following securities markets are recognized under the provisions of Section 35-1-201(6) of the South

Carolina Uniform Securities Act of 2005: the New York Stock Exchange (NYSE); American Stock Exchange (ASE); Midwest Stock Exchange; NASDAQ/National Market System; Philadelphia Stock Exchange; Pacific Stock Exchange; Chicago Board Options Exchange (CBOE).


13-202.
Securities of Nonprofit Organizations

The exemption from the registration requirements of Section 35‑1‑301 provided by Section 35-1-201(7) for nonprofit organizations shall not be considered to be available for debt securities issued and offered by such organizations unless the full disclosure provisions of Section 35‑1‑501(2) are met and the investing public is afforded the protection provided by the following as a minimum: 

    (1) The organization shall be incorporated as a nonprofit, nonstock corporation. 

    (2) Any organization assisting the issuer in any manner in the sale of the securities shall be required to be registered as a broker‑dealer in this State. 

    (3) The trustee and/or paying agent shall be independent of the issuer, the broker‑dealer or any affiliate of either, and shall possess the authority to administer a trust under state and/or federal laws. 

    (4) The debt securities shall meet all form and minimum provisions for debt securities established pursuant to rule or order of the Securities Commissioner.

    (5) A Prospectus, Offering Brochure, Offering Circular or similar instrument, dated and filed with the Securities Commissioner, shall be delivered to each prospective purchaser and a copy of such instrument (signed by two officers of the issuer) shall be held in the files of the trustee and/or paying agent. 

    (6) Said Prospectus or similar instrument shall at a minimum contain the following information:

     
(a) Financial statement consisting of a statement of assets and liabilities, income and expense statement, and comparative figures showing the budget, number of pledging units, if available, and income and expenses for the past three years. If any of this information is not available, a statement to that effect should be made with an explanation of why it is not available.  Obligations, if any, on existing indebtedness should be clearly stated;

    
(b) A pay‑back or maturity schedule and sinking fund requirements, if any.  If refinancing will be needed when the bonds mature, this should be clearly stated;

    
(c) The name, address and telephone number of the trustee and/or paying agent; 

    
(d) Any past history of financial transactions between the issuer and broker‑dealer or financing organization and any known or contemplated future transactions;

    
(e) The name, address and telephone number of the broker‑dealer handling the issue and the name and address of the local representative of the broker‑dealer; 

    
(f) The total expenses of the issue (including remuneration to the broker‑dealer); 

    
(g) A statement on whether the offering is being made on a best efforts or firm underwriting basis, and if the former, a clear statement of the responsibilities of the financing organization and the church membership;

    
(h) An itemized statement of the use to which the proceeds will be put. If additional funds will be needed to complete the stated purposes, this should be disclosed together with a statement showing how such funds will be obtained; 

    
(i) If any statements are made concerning the risk or lack of risk in purchasing the securities, they should be made in the light of the financial condition of the issuer, and not in generalities. Likewise, any comparison of yields will be considered misleading unless other comparative aspects of these investments are included; 

    
(j) A description of the terms of the debt security offered. For details reference may be made to an indenture and/or deed of trust if such exists; 

    
(k) If guarantee of payment is made by an affiliated organization, information describing the ability of that organization to guarantee should be furnished, including financials. The word "guarantee" should be used only if there is a second obligation by another entity; 

    
(l) Brief information concerning the city, town or other area in which the issuer is located with special reference to the immediate neighborhood; 

    
(m) Clear disclosure of any affiliation of the issuer or broker‑dealer, or of any officers of either, with any building contractor or supplier who has an interest in or may receive any of the proceeds of the issue; and 

    
(n) If the securities have not been registered under the South Carolina Uniform Securities Act of 2005, the Securities Act of 1933 or the securities law of the state in which the issuer is located, this should be clearly indicated, and the exemptions relied upon cited. 

(7) Before reliance is placed upon the exemption provided by Section 35‑1‑201(7), written clearance by the Securities Commissioner must be obtained. A request for such should be accompanied by the following: 

    
(a) A copy of the latest preliminary or definitive Prospectus, Offering Brochure or other offering document.  If preliminary, a copy of the definitive instrument should be filed when available; 

    
(b) A draft or specimen of the security; 

    
(c) A copy of the preliminary or definitive indenture and/or trust agreement, if any; 

    
(d) A copy of the Agreement between the issuer and broker‑dealer; 

    
(e) An Opinion of Counsel as to the legality of the issue and obligation of the issuer;

    
(f) Copies of all advertising materials and related literature to be used in the offer or sale of the security; and

    
(g) A filing fee in the amount of one hundred fifty ($150.00) dollars.

13-203.

Recognized Securities Manuals.


The following securities manuals are recognized under the provisions of Section 35-1-202(2)(D) of the South Carolina Uniform Securities Act of 2005 and the inclusion in any one of these manuals of the information specified in this Section concerning the issuer of the security, exempts such security from the requirements of Sections 35-1-301 through 35-1-306 and 35-1-504 of the South Carolina Uniform Securities Act of 2005: Standard & Poor’s Corporation Records; Mergent’s Manuals.

13-204.

Regulation D Offerings.

Any offer or sale of securities made in compliance with Rules 501 through 505 and 507 through 508 of Regulation D (collectively "SEC Regulation D") under the Securities Act of 1933, as amended from time to time (except for any subsequent amendment to SEC Regulation D which the Securities Commissioner, by Rule or Order, specifically excludes) and which satisfies the following additional conditions and limitations, shall be exempt from Sections 35‑1‑301 to 35-1-306 of the South Carolina Uniform Securities Act of 2005:
A.
Commissions.  No commissions, finders fees or other remuneration shall be paid or given, directly or indirectly, to any person for soliciting any prospective purchaser unless such person is registered as a broker-dealer or agent as required by Section 35‑1‑401 of the South Carolina Uniform Securities Act of 2005.

B.     Disqualifications.  No exemption under this Rule shall be available for the securities of an issuer, if the issuer or any of its affiliates:



(1)

is subject to any order, judgment, or decree of any court of competent jurisdiction temporarily or preliminary restraining or enjoining or is subject to an order, judgment or decree of any court of competent jurisdiction, entered within five (5) years prior to commencement of the offering in reliance upon this exemption, permanently restraining or enjoining such person from engaging in or continuing any conduct or practice in connection with the purchase or sale of any security or involving the making of any false filing with any state; or


(2)

has been convicted within five (5) years prior to the commencement of the offering in reliance upon this exemption of any felony or misdemeanor in connection with the purchase or sale of any security or any felony involving fraud or deceit including but not limited to forgery, embezzlement, obtaining money under false pretenses, theft by conversion, theft by deception, larceny or conspiracy to defraud; or


(3)

is subject to any order, judgment or decree issued by any State Securities Administrator, the United States Securities and Exchange Commission, the United States Commodities Future Trading Commission or the United States Postal Service in which fraud, deceit or registration violations were found after notice and opportunity for hearing, if the order was entered within five (5) years prior to the commencement of the offering in reliance upon this exemption; or


(4)
is subject to an order barring or suspending membership in any self‑regulatory organization registered pursuant to the Securities Exchange Act of 1934, if the order was entered within five (5) years prior to the commencement of the offering in reliance upon this exemption.

C.    Waiver of Disqualification.  The disqualification referred to in Subsection B above shall not apply:


(1)
if the issuer or its affiliate subject to the disqualification is currently 
registered or licensed to conduct securities‑related business in the jurisdiction where the administrative order or judgment was entered against such issuer or affiliate; or

(2)
if the jurisdiction which created the basis for disqualification determines 
upon a showing of good cause that it is not necessary under the circumstances that the 
exemption be denied; or

(3)   if the Securities Commissioner, in his discretion, waives the disqualification.

D.
Filing requirements.  The following filing requirements are conditions precedent to the availability of this exemption: 

(1)

The issuer shall file with the Securities Commissioner a notice of intention to sell using the SEC Form D, described in Rule 503 of SEC Regulation D, or any successor form, at least five (5) business days prior to the first offering to an investor in this state in reliance upon this exemption.  Said notice of intention to sell shall be accompanied by the following:

(a)
a non‑refundable filing fee in the amount of three hundred ($300.00) dollars; 



(b)
a consent to service of process prescribed by Section 35‑1‑611(a) of the South Carolina Uniform Securities Act of 2005, on Form U‑2, which has been executed by the issuer; and

(c)
a copy of any prospectus or disclosure documents to be used in connection with the offer and sale of 

the securities.

(2)

A sales report shall be filed with the Securities Commissioner no later than thirty (30) days after the termination of the offering and shall include the names and addresses of the purchasers.
(3)

In the event that an offering pursuant to this exemption continues for a period of more than twelve

(12) months after the time required for the filing of the initial SEC Form D in this state, prior to the expiration of twelve (12) months from such time, the issuer shall file with the Securities Commissioner a notice stating that such offering is to be renewed for an additional period of up to twelve (12) months, together with a non‑refundable renewal filing fee in the amount of three hundred ($300.00) dollars and any necessary amendments or updates to documents previously filed with the Securities Commissioner.

(4)
Any filing pursuant to this exemption shall be amended by filing with the Securities Commissioner such information and changes as may be necessary to correct any material misstatement or omission in the filing.  Any prospectus or disclosure documents required to be filed by this Rule that were not prepared at the time of the initial filing, or which materially differ from the prospectus or disclosure documents included in any filing shall be filed with the Securities Commissioner at least two (2) business days prior to its use in this state. There shall be no fees charged for amendment of filings pursuant to this Rule.

(5)
Any notice on, amendment to or renewal of an SEC Form D required by this section shall be manually signed by a person authorized by the issuer.

(6)
For purposes of this exemption, a document shall be deemed to have been filed with the Securities Commissioner only when the document has been delivered to the Office of the Securities Commissioner.

E.

Any prospectus or disclosure document utilized in this State in connection with offers or sales of securities in reliance on this exemption must carry substantially the following information shown boldly:

THESE SECURITIES ARE OFFERED PURSUANT TO A CLAIM OF EXEMPTION UNDER ONE OR MORE SECURITIES ACTS.  IN MAKING AN INVESTMENT DECISION INVESTORS MUST RELY ON THEIR OWN EXAMINATION OF THE PERSON OR ENTITY CREATING THE SECURITIES AND THE TERMS OF THE OFFERING, INCLUDING THE MERITS AND RISKS INVOLVED.  THESE SECURITIES HAVE NOT BEEN RECOMMENDED BY ANY FEDERAL OR STATE SECURITIES COMMISSIONER OR REGULATORY AUTHORITY.  FURTHERMORE, THE FOREGOING AUTHORITIES HAVE NOT CONFIRMED THE ACCURACY OR DETERMINED THE ADEQUACY OF THIS DOCUMENT.  ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE.

THESE SECURITIES ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND RESALE AND MAY NOT BE TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, AND THE APPLICABLE STATE SECURITIES LAWS, PURSUANT TO REGISTRATION OR EXEMPTION THEREFROM.  INVESTORS SHOULD BE AWARE THAT THEY WILL BE REQUIRED TO BEAR THE FINANCIAL RISKS OF THIS INVESTMENT FOR AN INDEFINITE PERIOD OF TIME.

F.

The Securities Commissioner in his discretion shall be entitled to postpone the effective date of any filing pursuant to this exemption pending receipt of registered or required documents or pending further review or to deny the availability of this exemption by faxing, mailing, or otherwise notifying the issuer prior to the end of the fifth business day after filing of the SEC Form D referred to in Subsection D(1) above.

G.
An issuer shall be deemed to have complied with Regulation D as used above if the issuer demonstrates to the Securities Commissioner that it has made a good faith effort to comply in all material respects with Regulation D, and the issuer otherwise qualifies for an exemption from registration under the Securities Act of 1933.

H.
This exemption shall not apply to transactions offered and sold in reliance upon Rule 504 of SEC Regulation D, unless the following additional conditions are satisfied:



(1)
The aggregate offering price for securities sold in South Carolina shall not exceed  two hundred fifty thousand ($250,000.00) dollars during any twelve (12) month period;

(2)
The limitation on the manner of offering and resale of securities set forth in Rules 502(c) and (d) of SEC Regulation D shall be satisfied; and

(3)
The "sophisticated investor" qualifications for the nature of purchasers set forth in  Rule 506(b)(2)(ii) of SEC Regulation D shall be satisfied.

I.

Nothing in this exemption is intended to relieve or should be construed as in any way relieving issuers or persons acting on behalf of issuers from the anti‑fraud provisions of the South Carolina Uniform Securities Act of 2005.

J.

The Securities Commissioner may deny, revoke or suspend the availability of this exemption pending a further investigation and determination as to whether the issuer and all other parties acting on behalf of the issuer have effected full compliance with the terms and conditions hereof, and of the South Carolina Uniform Securities Act of 2005.  Neither compliance nor attempted compliance with this exemption, nor the absence of any objection or order from the Securities Commissioner with respect to any offering of securities undertaken pursuant to this exemption, shall be deemed an approval of any securities offered pursuant to this exemption.

K.
The aggregate number of unaccredited investors sold under this exemption shall not exceed thirty-five (35) purchasers in this state during any twelve (12) month period, exclusive of purchasers acquiring securities registered pursuant to Section 35‑1‑304 of the South Carolina Uniform Securities Act of 2005.

L.

All terms used in this exemption, to the extent not otherwise defined, shall have the meanings ascribed to them in SEC Regulation D.
13-205.
Accredited Investor Exemption.
Any offer or sale of a security by an issuer in a transaction that meets the requirements of this Rule is exempted from Sections 35-1-301 and 35-1-504.

A.
Sales of securities shall be made only to accredited investors.  "Accredited investor" is defined in 17 C.F.R. 230.501(a), as amended.

B.

The exemption is not available to an issuer that is in the development stage that either has no specific business plan or purpose or has indicated that its business plan is to engage in a merger or acquisition with an unidentified company or companies, or other entity or person.

C.

The issuer must reasonably believe that all purchasers are purchasing for investment and not with the view to or for sale in connection with a distribution of the security.  Securities issued under this exemption may only be resold pursuant to a registration or an exemption under the South Carolina Uniform Securities Act of 2005 or other appropriate state or federal securities acts.

D.
(1) A general announcement of the proposed offering may be made by any means.

(2) The general announcement must include the following:

(a)
The name and address of the issuer of the securities;

(b)
The name, a brief description and price (if known) of any security to be issued;

(c)
A brief description of the business of the issuer;

(d) 
The name, address and telephone number of the person to contact for additional information; and

(e) A statement that:





(i)   sales will only be made to accredited investors;





(ii)  no money or other consideration is being solicited or will be accepted; and





(iii) the securities have not been registered with or approved by any state securities agency or the United States Securities and Exchange Commission and are being offered and sold pursuant to an exemption from registration.



(3) The general announcement may include additional information permitted by the Securities Commissioner.



(4) The general announcement of the proposed offering shall only contain the information that is required or permitted in Subsections D(2) and (3) of this Rule.



(5) Dissemination of the general announcement of the proposed offering to persons who are not accredited investors shall not disqualify the issuer from claiming the exemption under this Rule.

E.

The issuer, in connection with an offer, may provide information in addition to the general announcement under Section D above, once the issuer has determined that the prospective purchaser is an accredited investor.

F.

No telephone solicitation shall be permitted until the issuer has determined that the prospective purchaser to be solicited is an accredited investor.

G.
The issuer shall file with the Securities Commission a notice of the transaction, a copy of the general announcement, and a fee of three hundred ($300.00) dollars within fifteen (15) days after the first sale in this state.

SUBARTICLE 3

REGISTRATION OF SECURITIES AND NOTICE FILING OF FEDERAL COVERED SECURITIES

REG.


13-301.
Notice Filing Requirements for Federal Covered Securities.

13-302.
Prospectus Content and Filing Requirements for Securities Registered by Qualification.

13-303.
Impoundment of Proceeds or Stock.

13-304.
Underwriting Expenses, Underwriter Warrants, Selling Expenses and Selling Security Holders.

13-305.
Options and Warrants.

13-306.
Form and Minimum Provisions for Debt Securities.

13-307.
Promoters’ Equity.

13-308.
Required Filings for Federal Covered Securities under Section 18(b)(4)(D) of the Securities Act of       
1933

13-301.
Notice Filing Requirements for Federal Covered Securities.



The filings listed in Section 35-1-302(a)(1) and (2) and 35-1-302(c) shall be made and fees paid in accordance with Section 35-1-702(a).

13-302.
Prospectus Content and Filing Requirements for Securities Registered by Qualification.


As a condition of registration, a prospectus containing the information listed in Sections 35-1-304(b)(1)

through (18) shall be sent or given to each person to whom an offer is made, before or concurrently with the

earliest of the conditions listed in Section 35-1-304 (e)(1) through (4).

13-303.
Impoundment of Proceeds or Stock.

A.
The Securities Commissioner may require as a condition of registration that a security issued within the previous five (5) years or to be issued to a promoter for a consideration substantially less than the public offering price or to a person for a consideration other than cash be deposited in escrow; and that the proceeds from the sale of the registered security in this State be impounded until the issuer receives a specified amount from the sale of the security either in this State or elsewhere.

B.

Impoundment of Proceeds


(1)
When proceeds from the sale of securities are required to be impounded pursuant to Section A of this Rule, the proceeds must be deposited in an interest bearing escrow or trust account with an impoundment agent.  The impoundment agent may not be affiliated with the issuer, its affiliates, its officers or directors, the underwriter or any promoter and a valid impoundment agreement is required.


(2)
For an impoundment agreement to be considered valid, the following terms and conditions must be

met:

(a)
A signed copy of the agreement must be filed with the Securities Commissioner; 

(b) The agreement must be signed by an officer of the issuer, an officer of the underwriter (if applicable),

and an officer of the impoundment agent. The aforesaid individuals must have the authority to sign such documents;

(c)
The agreement shall provide that the impounded proceeds are not subject to claims by creditors,

affiliates, associates, or underwriters of the issuer until the proceeds have been released to the issuer pursuant to the terms of the agreement; 

(d) A summary of the principal terms of the agreement must be included in the registration statement; and

(e) The agreement must provide that the Securities Commissioner has the right to inspect and make or require to be made copies of the records of the impoundment agent at any reasonable time wherever the records are located.


(3)
The impoundment agent shall notify the Securities Commissioner in writing upon the release of the proceeds. If the proceeds are insufficient to meet the minimum requirements as established by the Securities Commissioner in his sole discretion within the time prescribed by the agreement the impoundment agent must release and return the proceeds directly to the investors with or without interest, depending upon the terms and conditions of the agreement, and without deduction for expenses, including impoundment agent fees. All interest earned shall be distributed pro-rata to the investors, along with the proceeds.


(4)
If a person, who is an underwriter or an officer, director, promoter, affiliate or associate of the issuer, purchases securities that are a part of the public offering being sold pursuant to the registration statement and if the proceeds from that purchase are used for the purpose of completing the impoundment requirements imposed by this Rule, the following conditions must be met:

(a) The persons must be purchasing the securities with investment intent rather than with intent of resale and on the same terms as unaffiliated public investors;

(b) The prospectus must contain a disclosure that such persons may purchase securities of the issuer for purposes of completing the impoundment requirements imposed by this Rule; and

(c) All securities so purchased will neither be defined as promotional shares, nor be subject to escrow

under Section C of this Rule.

C.

Escrow of Security


(1)
When a security is required to be escrowed pursuant to Section A of this Rule, the security shall be escrowed with an escrow agent who is not affiliated with the issuer, its affiliates, officers or directors, the underwriter or any promoter and a valid escrow agreement is required.


(2)
In order for an escrow agreement to be considered valid pursuant to this Rule, a signed copy of the agreement must be filed with and accepted by the Securities Commissioner who, in his discretion, may require additional terms and condition prior to acceptance.

13-304:
Underwriting Expenses, Underwriter Warrants, Selling Expenses, and Selling Security Holders.
A.
An offer or sale of securities may be disallowed by the Securities Commissioner if the underwriting expenses to be incurred exceed seventeen (17%) percent of the gross proceeds from the public offering.

B.

Underwriting expenses may include but are not limited to:


(1)
Commissions to underwriters or broker‑dealers;


(2)
Non‑accountable fees or expenses to be paid to the underwriter or broker‑dealer;


(3)
Underwriter warrants, which shall be valued using the following formula:

     
165% of the offering price



the number of shares underlying

          
     -the exercise price

   x

the warrants

 

----------------------------------    


-----------------------------------------
= value

         
   2


   





the number of shares offered

The value may be reduced by twenty percent (20%) if the exercise period of the warrants is extended from

one (1) year after the public offering to two (2) years after the public offering and by forty percent (40%) if the

exercise period of the warrants is extended from one (1) year after the public offering to three (3) years after

the public offering. Warrants may be granted to underwriters only under the following conditions and subject

to the following restrictions:

(a)
The underwriter is a managing underwriter;





(b)
The public offering is either a firmly underwritten offering or a “minimum‑maximum” offering. Options or warrants may be issued in a “minimum‑maximum” public offering only if:






(i)

The options or warrants are issued on a pro rata basis; and






(ii)
The “minimum” amount of securities has been sold;


(c) The exercise price of the warrants must be at least equal to the public offering price;









(d) The number of shares covered by underwriter options or warrants may not exceed ten percent (10%) of the shares of common stock actually sold in the public offering;


(e) The life of the options or warrants may not exceed a period of five (5) years from the completion date of the public offering;


(f) The options or warrants are not exercisable for the first year after the completion date of the public offering;





(g) Options or warrants may not be transferred, except:

 




(i) 
To partners of the underwriter, if the underwriter is a partnership;






(ii)  
To officers and employees of the underwriter, who are also shareholders of the underwriter, if the underwriter is a corporation;

(iii)
By will, pursuant to the laws of descent and distribution; or 

(iv)
By the operation of law.





(h) The warrant agreement may not allow for a reduction in the exercise price of the options or warrants resulting from the subsequent issuance of shares by the issuer except where such issuances are pursuant to a:






(i)

Stock dividend or stock split; or

 (ii)
merger, consolidation, reclassification, reorganization, recapitalization, or sale of assets. 



(4)
Rights of first refusal, which shall be valued at one percent (1%) of the public offering or the amount payable to the underwriter if the issuer terminates the right of first refusal;


(5)
Solicitation fees payable to the underwriter, which shall be valued at the lesser of actual cost or one percent (1%) of the public offering if the fees are payable within one (1) year of the offering;


(6)
Financial consulting or financial advisory agreements with an underwriter or any other similar type of agreement or fees, however designated, which shall be valued at actual cost;

(7)
Underwriter due diligence expenses;


(8)
Payments made either six (6) months prior to or required to be made six (6) months following the public offering to investor relations firms designated by the underwriter; and


(9)
Other underwriting expenses incurred in connection with the public offering of securities as determined by the Securities Commissioner.

C.

Underwriting expenses shall not include financial consulting or financial advisory agreements with the

underwriter payable at the time the services are rendered provided that such agreement was entered into at least twelve (12) months prior to the registration being filed with the Securities and Exchange Commission.

D.
An offer or sale of securities may be disallowed by the Securities Commissioner if the direct and indirect

selling expenses of the offering exceed twenty percent (20%) of the gross proceeds from the public offering.

E.
 Selling expenses may include but are not limited to:


(1)
Commissions to underwriters or broker‑dealers;


(2)
Non‑accountable fees or expenses to be paid to the underwriters or broker-dealers;     



(3)
Auditor’s and accountant’s fees;


(4)
Legal fees;


(5)
The cost of printing prospectuses, circulars and other documents required to comply with securities laws and regulations;


(6)
Charges of transfer agents, registrars, indenture trustees, escrow holders, depositories, engineers, appraisers, and other experts;


(7)
The cost of authorizing and preparing the securities, including issue taxes and stamps;

(8)
Financial consulting or financial advisory agreements with an underwriter or any similar type agreement or fees, however designated, which shall be valued at actual cost, excluding financial and consulting agreements which are entered into at least twelve (12) months before the registration is filed with the Securities and Exchange Commission;


(9)
Payments made either six (6) months prior to or required to be made six (6) months following the public offering to investor relations firms designated by the underwriter; and


(10)
Other cash expenses incurred in connection with the public offering of securities as determined by the Securities Commissioner.

F.

A public offering or sale of securities that includes selling security holders offering more than ten percent (10%) of the securities to be sold in the public offering may be disallowed by the Securities Commissioner unless:


(1)
Selling security holders offering or selling more than ten percent (10%) but less than fifty percent (50%) of the securities to be sold in the public offering pay a pro-rata share of all selling expenses of the public offering, excluding the legal and accounting expenses of the public offering; 


(2)
Selling security holders offering more than fifty percent (50%) of the securities to be sold in the offering pay a pro-rata share of all selling expenses of the public offering; and 


(3)
The prospectus or offering document discloses the amount of selling expenses which the selling security holders will pay.

 G. 
With the exception of underwriter or broker‑dealer compensation, Subsections F (1), (2), and (3) above shall not apply if the selling security holders have a written agreement with the issuer, that was entered into in an arm’s length transaction, whereby the issuer has agreed to pay all of the selling security holder’s selling expenses.

13-305.

Options and Warrants.
A.
Options or warrants may be issued to underwriters as compensation in connection with a 
public offering provided those options or warrants comply with the requirements of Rule 13-304.

B.

Options or warrants may be granted to unaffiliated institutional investors in connection with loans if:


(1)
The options or warrants are issued contemporaneously with the issuance of the loan;


(2)
The options or warrants are granted as the result of bona fide negotiations between the issuer and the unaffiliated institutional investor;


(3)
The exercise price of the options or warrants is not less than the fair market value of the issuer’s shares of common stock underlying the options or warrants on the date that the loan was approved; and


(4)
The number of shares issuable upon exercise of the options or warrants multiplied by the exercise price thereof does not exceed the face amount of the loan.

C.   Options or warrants may be granted in connection with acquisitions, reorganizations, consolidations or mergers if:

(1)
They are granted to persons who are unaffiliated with the issuer; and


(2)
The earnings of the issuer at the time of grant and after giving effect to the acquisition, reorganization,

consolidation or merger would not be materially diluted by the exercise of the options or warrants.

D.
Options and warrants may not be granted at an exercise price of less than eighty‑five percent (85%) of fair market value of the issuer’s underlying shares of common stock on the date of the grant. The issuer, and its officers and directors, should consider the advisability of obtaining a concurrent appraisal, by a qualified independent appraiser, of the value of the shares of common stock at the time of the grant as evidence of the fair market value.

E.

The total number of options and warrants issued or reserved for issuance on the date of the public offering, may not, for one (1) year following the effective date of the offering, exceed fifteen percent (15%) of the issuer’s shares of common stock outstanding at the date of the public offering plus the number of shares of common stock being offered that are firmly 
underwritten, or in the case of offerings not firmly underwritten, the number of shares of 
common stock required to be sold in order to meet the minimum offering amount. In calculating the number of options and warrants, the following are excluded:


(1)
Options and warrants that were issued, or reserved for issuance, pursuant to Sections B and C, above;


(2)
Options and warrants that were issued, or reserved for issuance, to employees or consultants who are not promoters, in connection with an incentive stock option plan qualified under section 422 of the Internal Revenue Code; and


(3)
Options and warrants that are exercisable at or above the public offering price.

F. 
No options or warrants issued and outstanding at the date of the public offering, excluding those options

and warrants issued pursuant to an incentive stock option plan qualified under section 422 of the Internal 

Revenue Code, may be exercisable more than five (5) years from the date of the public offering.

G. 
If the number of options and warrants that are issued and outstanding and/or reserved for issuance is material, the final offering circular shall disclose the potential dilutive effects of such options and warrants.

13-306:

Form and Minimum Provisions for Debt Securities.
A.
Provisions or terms of an issue of debt securities shall be considered inadequate for the protection of the security holders, and shall be considered grounds for denial of an application for registration under Section 35‑1‑306(a)(7) which do not as a minimum adequately define the following, either in the security itself or in a trust indenture: 

(1)
Maturity date which is the date upon which the principal shall become due and payable. Demand securities, with no maturity date, will not be accepted. 

(2)
Interest rate and interest payment dates. 

(3)
Assets securing the issue and the liens thereon, or if none, a statement to that effect. 

(4)
Conversion feature, if any, including protection of such feature from dilution. 

(5)
Position of the issue in the debt structure of the company, both present and future.

(6)
Events of default, including provision that default in payment either of principal or interest on any one security of an issue shall constitute a default on the entire issue. 

(7)
Rights of the security holders in default, including the right to a list of names and addresses of all holders of an issue of registered securities in default, if there is no trustee to act for all holders, and the right of the holders of twenty-five percent (25%) in principal amount of the issue outstanding to declare the entire issue due and payable. 

 
(8)
Duties of the trustee, if any. 

(9)
Call features, if any. 

 
(10)
Denominations in which issued. 

B.

The security should be in such form, and bear such descriptive nomenclature, as is customary and recognized in the field of securities.

13-307.
Promoters’ Equity.
A public securities offering by a promotional or development stage company may be disallowed by the Securities Commissioner if the promoter’s equity investment is less than:

A.
Ten percent (10%) of the first one million ($1,000,000.00) dollars of the aggregate public offering; and

B. 
Seven percent (7%) of the next five hundred thousand ($500,000.00) dollars of the aggregate public offering; and

C.  
Five percent (5%) of the next five hundred thousand ($500,000.00) dollars of the aggregate public offering; and

D. 
Two and one‑half percent (2½%) of the balance over two million ($2,000,000.00) dollars, which may include items submitted by the promoter to meet this requirement whose value has been accepted by the Securities Commissioner or his designee.

13-308.
Required filings for federal covered securities under Section 18(b)(4)(D) of the Securities Act of 1933.

A.
With respect to a security that is a federal covered security under Section 18(b)(4)(D) of the Securities Act of 1933 (15 U.S.C. Section 77r(b)(4)(D)), a notice filing, including a copy of Form D including the appendix, a consent to service of process complying with Section 35-1-611 of the South Carolina Uniform Securities Act of 2005, and a fee in the amount of three hundred ($300.00) dollars must be filed with the Securities Commissioner not later than fifteen (15) days after the first sale of the security in this State. 

B.

The notice filing under Section A of this Rule is effective for one (1) year from the date of its filing with the Securities Commissioner after which time, if the offering is to continue, a renewal notice must be filed. The renewal notice filing shall include the same items as are required for an initial notice filing, including payment of the filing fee in the amount of three hundred ($300.00) dollars.
SUBARTICLE 4

BROKER-DEALERS, AGENTS, INVESTMENT ADVISERS, INVESTMENT ADVISER REPRESENTATIVES, AND FEDERAL COVERED INVESTMENT ADVISERS

REG.

13-401.
Examinations for Securities Agents, Investment Advisers, and Investment Adviser Representatives.

13-402.
Exemption for Certain Canadian Broker-Dealers.

13-403.
Use of the NASD CRD and IARD to Receive Certain Broker-Dealer, Agent, Investment Adviser, 





and Investment Adviser Representative Registrations, Terminations, and other Forms and Fees.

13-404.
Criminal Record Requirement for Broker-Dealer Agents and Investment Adviser Representatives.

13-405.
Broker-Dealer Recordkeeping, Minimum Financial Reporting and Bonding Requirements.

13-406.
Investment Adviser Minimum Capital and Bonding Requirements.

13-407.
Cash or Security Deposits in Lieu of Surety Bond.

13-408.
Recordkeeping Requirements for Investment Advisers.

13-401.
Examinations for Securities Agents, Investment Advisers, and Investment Adviser

Representatives.

A.
Examinations for securities agents.  A passing grade on an examination appropriate based upon the type of securities being sold, and the Uniform Securities Agent State Law Examination (Series 63) or the Uniform Combined State Law Exam (Series 66) or such other examination as may be designated by the Securities Commissioner by rule or order, must be furnished, as proof, in any application for registration as a principal of a broker-dealer or registration as an agent. No person who has passed the designated examinations shall again be required to pass another examination unless for a period of twenty-four (24) or more consecutive months he shall not have been registered as an agent or as a principal, officer or director of a broker‑dealer. An upgrading in the type of business being conducted by the agent or broker‑dealer may require the passing of a new examination.

B.

Examinations for investment advisers.  As a condition of initial or renewal registration, every applicant for registration as an investment adviser, an investment adviser representative, or as a broker‑dealer acting or proposing to act as an investment adviser, shall furnish the Securities Commissioner proof that he or she has obtained a passing score on the following examinations:

(1)
The Uniform Investment Adviser Law Examination (Series 65);

(2)
The General Securities Representative Examination (Series 7) and the Uniform Combined State Law

Examination (Series 66); or

(3)
Such other examination as may be designated by the Securities Commissioner by rule or order.

C.

Waivers.  The examination requirements of Subsection B of this Rule are waived for an individual who currently holds one or more of the following professional designations:

(1)
Certified Financial Planner (CFP) issued by the Certified Financial Planner Board of Standards, Inc.;

(2)
Chartered Financial Consultant (ChFC) awarded by the American College, Bryn Mawr, Pennsylvania;

(3)
Personal Financial Specialists (PFS) administered by the American Institute of Certified Public

Accountants;

(4) Chartered Financial Analyst (CFA) granted by the Association for Investment Management and Research;

(5)
Chartered Investment Counselor (CIC) granted by the Investment Counsel Association of America; or

(6)
Such other professional designation as the Securities Commissioner may by rule or order recognize.

13-402.  Exemptions for Certain Canadian Broker-Dealers.
A.
A broker-dealer that is registered in Canada and that does not have a place of business in this State shall be exempt from the registration requirements of Section 35-1-401 of the South Carolina Uniform Securities Act of 2005 so long is it complies with the following conditions:

(1)
It only effects or attempts to effect transactions in securities with or for, or by:



(a)
an individual from Canada who is temporarily present in this State and with whom the broker-dealer had a bona fide customer relationship before the individual entered the United States; or



(b)
an individual from Canada who is present in this State and whose transactions are in a self-directed tax advantaged retirement plan of which the individual is the holder or contributor.



(c) 
With or for a person from Canada who is present in this state, whose transactions are in a self-directed tax advantaged retirement plan in Canada of which the person is the holder or contributor; and,

(2)
Files a notice in the form of his current application required by the jurisdiction in which his head office 

is located and a consent to service of process;

(3)
Is a member of a self-regulatory organization or stock exchange in Canada;

(4)
Maintains his provincial or territorial registration and his membership in a self - regulatory organization or stock exchange in good standing;

(5)
Discloses to his clients in this state that he is not subject to the full regulatory requirements of the South Carolina Uniform Securities Act of 2005; and,

(6)
Is not in violation of Section 35-1-501 or other anti-fraud provisions of the South Carolina Uniform Securities Act of 2005 and the rules and regulations promulgated thereunder.

B.

An offer or sale of a security effected by a person exempt from registration pursuant to Section A of this Rule shall be deemed to be an exempt transaction not requiring registration pursuant to the South Carolina Uniform Securities Act of 2005.
13-403.
Use of the NASD CRD and IARD to Receive Certain Broker-Dealer, Agent, Investment Adviser, and Investment Adviser Representative Registrations, Terminations, and Other Forms and Fees.

A.
Registration of NASD Member Firms and their agents.  NASD member firms and their agents shall file all applications and amendments and pay all fees required for registration under the South Carolina Uniform Securities Act of 2005 with the Central Registration Depository (CRD) System.

B.

Registration of Investment Advisers and Investment Adviser Representatives.  Federal covered investment advisers and their investment adviser representatives required to file/register in this State must file their applications and amendments and pay all fees required for registration under the South Carolina Uniform Securities Act of 2005 with the Investment Adviser Registration Depository (IARD) System.  Investment advisers and their investment adviser representatives may either file their applications and amendments and pay all fees required for registration under the South Carolina Uniform Securities Act of 2005 with the IARD System or directly with the Securities Commissioner.

C.

Registration of non-NASD member broker-dealers and their agents.  Non-NASD member firms who

cannot file via the CRD System must register directly with the Securities Commissioner providing the

information and using any form required for the filing of a uniform application and, upon request by the

Securities Commissioner, by providing any other financial or information or record that the Securities

Commissioner determines is appropriate.

13-404.
Criminal Record Requirement for Broker-Dealer Agents and Investment Adviser

Representatives.

Pursuant to Section 35-1-406 (a)(2), every person applying for registration as a broker-dealer agent or investment adviser representative in this State must submit to the Securities Commissioner a criminal record history obtained from the South Carolina Law Enforcement Division.  This requirement is waived for NASD registered broker-dealer agents.

13-405.
Broker-Dealer Recordkeeping, Minimum Financial Reporting and Bonding Requirements.

A.
Broker-Dealer Recordkeeping Requirements.

(1)
Unless otherwise provided by order of the United States Securities and Exchange Commission (“SEC”), each broker-dealer registered or required to be registered under the South Carolina Uniform Securities Act of 2005 shall make, maintain and preserve books and records in compliance with SEC Rules 17a-3 (17C.F.R. 240.17a-3 (1996)), 17a-4 (17 C.F.R. 240.17a-4 (1996)), 15c2-6 (17 C.F.R. 240.15c2-6 (1996)) and 15c2-11 (17 C.F.R. 240.15c2-11 (1996)).

(2)
To the extent that the SEC promulgates changes to the above-referenced rules, broker-dealers in compliance with such rules as amended shall not be subject to enforcement action by the Securities Commissioner for violation of this rule to the extent that the violation results solely from the broker-dealer's compliance with the amended rule.

B.

Broker-Dealer Minimum Financial and Financial Reporting Requirements. 
(1)
Each broker-dealer registered or required to be registered under the South Carolina Uniform Securities Act of 2005 shall comply with SEC Rules 15c3-1 (17 C.F.R. 240. 15c3-1 (1996)), 15c3-2 (17 C.F.R. 240.15c3-2(1996)), and 15c3-3(17C.F.R. 240.15c-3(1996)).

(2)
Each broker-dealer registered or required to be registered under the South Carolina Uniform Securities Act of 2005 shall comply with SEC Rule 17a-11 (17C.F.R. 240.17a-11) and shall file with the Securities Commissioner upon request copies of notices and reports required under Rules 17a-5, 17a-10, and 17a-11.

(3)
To the extent that the SEC promulgates changes to the above-referenced rules, broker-dealers in compliance with such rules as amended shall not be subject to enforcement action by the securities division for violation of this rule to the extent that the violation results solely from the broker-dealer's compliance with the amended rule.

C.

Intrastate Broker-Dealer Bonding Requirements. 
Every broker-dealer registered or required to be registered under the South Carolina Uniform Securities Act of 2005 whose business is exclusively intrastate, who does not make use of any facility of a national securities exchange and who is not registered under section 15 of the Securities Exchange Act of 1934, shall be bonded in an amount of not less than fifty thousand ($50,000.00) dollars by a bonding company qualified to do business in this State.  The bond so posted must require the broker-dealer to comply with the provisions of the South Carolina Uniform Securities Act of 2005 and those orders and regulations as the Securities Commissioner may from time to time prescribe.

13-406.
Investment Adviser Minimum Capital and Bonding Requirements.

A.
Minimum financial requirements for investment advisers.


Unless an investment adviser posts a bond pursuant to 35-1-411(e) and Section B below an investment adviser registered or required to be registered pursuant to the South Carolina Uniform Securities Act of 2005 who has custody of client funds or securities shall maintain at all times a minimum net worth of fifty thousand ($50,000.00) dollars, and every investment adviser registered or required to be registered under the South Carolina Uniform Securities Act of 2005 who has discretionary authority over client funds or securities but does not have custody of client funds or securities, shall maintain at all times a minimum net worth of thirty five thousand ($35,000.00) dollars.  Should net worth fall below those levels after an investment adviser is registered, notice must be given to the Securities Commissioner by the close of business the next day. Investment activities also must cease until net worth is restored to the required levels. The term “net worth” is the excess of assets over liabilities as determined by generally accepted accounting principles. 

B.

Bonding requirements.


Every investment adviser having custody of or discretionary authority over client funds or securities and not meeting the minimum financial requirements required of such adviser pursuant to Section A above shall post cash or securities (in accordance with Rule 13-407 or such other rule or order promulgated by the Securities Commissioner) or a surety bond in the amount of fifty thousand ($50,000.00) dollars for investment advisers having custody and thirty five thousand ($35,000.00) dollars for investment advisers having discretionary authority but not custody of client funds or securities.  Surety bonds required to be posted pursuant to this Rule must be posted by a bonding company qualified to do business in this State.

C.

An investment adviser that has its principal place of business in a state other than this State shall be exempt from the requirements of Sections A and B above provided that the investment adviser is registered as an investment adviser in the state where it has its principal place of business and is in compliance with such state’s requirements relating to net worth or bonding.

D.
The Securities Commissioner may, by order, exempt certain registered investment advisers from the surety bond posting requirements.

13-407.
Cash or Security Deposits in Lieu of Surety Bond.
A deposit of cash or securities in lieu of the surety bond required by Rule 13-406 shall be considered appropriate within the intent and meaning of such section and shall be accepted by the Securities Commissioner under the following terms and conditions: 

    (1) With respect to a deposit of securities, that the securities be general obligations of, and be guaranteed both as to principal and interest by, the United States, any state or any political subdivision of a state, provided that such obligation currently be rated A or better in a Standard & Poor's Corporation Record or a Mergent’s Manual, and provided further that the securities on the day of deposit have a net realizable market value of at least one hundred twenty-five percent (125%) of the penal sum of the bond required of the depositor; 

    (2) With respect to a deposit of cash, that the amount of the cash be at least equal to the amount of the bond otherwise required of the depositor;

    (3) That as a condition of any renewal of registration by means of an in lieu deposit, cash so deposited be at least equal to the amount of the bond otherwise required of the depositor upon the renewal date and, for securities, the net realizable market value of securities so deposited be at least one hundred twenty-five percent (125%) of such sum on the renewal date; 

    (4) That the cash or securities shall be deposited in a bank located in South Carolina and organized under the laws of the United States or of the State of South Carolina;

    (5) That the cash or securities so deposited shall be under the control of the Securities Commissioner and shall be for the use and benefit of any person damaged by any violation of the provisions of the South Carolina Uniform Securities Act of 2005, or other state securities act as the Securities Commissioner may in his discretion allow, by the depositor or his agent; and 

    (6) That the cash or securities so deposited shall remain on deposit and under the control of the Securities Commissioner for a period of three (3) years following termination of registration of the depositor. Any cash or securities then remaining, including any accumulated interest, shall be released to the depositor upon written request to, and then order of, the Securities Commissioner.

13-408.
Recordkeeping Requirements for Investment Advisers.
A.
Every investment adviser registered or required to be registered under the South Carolina Uniform

Securities Act of 2005 shall make and keep true, accurate and current the following books, ledgers

and records:


(1)
A journal or journals, including cash receipts and disbursement records, and any other records of original entry forming the basis of entries in any ledger;


(2)
General and auxiliary ledgers (or other comparable records) reflecting asset, liability, reserve, capital, income and expense accounts;


(3)
A memorandum of each order given by the investment adviser for the purchase or sale of any security, of any instruction received by the investment adviser from a client concerning the purchase, sale, receipt or delivery of a particular security, and of any modification or cancellation of any such order or instruction.  The memoranda shall show the terms and conditions of the order, instruction, modification or cancellation; shall identify the person connected with the investment adviser who recommended the transaction to the client and the person who placed the order; and shall show the account for which entered, the date of entry, and the bank or broker-dealer by or through who executed where appropriate.  Orders entered pursuant to the exercise of discretionary power shall be so designated;


(4)
All check books, bank statements, canceled checks and cash reconciliations of the investment adviser;



(5)
All bills or statements (or copies of), paid or unpaid, relating to the investment adviser’s business as an investment adviser;


(6)
All trial balances, financial statements and internal audit working papers relating to the investment adviser’s business as an investment adviser; 


(7)
Originals of all written communications received and copies of all written communications sent by the investment adviser relevant to (a) any recommendation made or proposed to be made and any advice given or proposed to be given, (b) any receipt, disbursement or delivery of funds or securities, or (c) the placing or execution of any order to purchase or sell any security, provided, however, (i) that the investment adviser shall not be required to keep any unsolicited market letters or other similar communications of general public distribution not prepared by or for the investment adviser, and (ii) that if the investment adviser sends any notice, circular or other advertisement offering any report, analysis, publication or other investment advisory service to more than ten persons, the investment adviser shall not be required to keep a record of the names and addresses of the persons to whom it was sent; except that if the notice, circular or advertisement is distributed to persons named on any list, the investment adviser shall retain with the copy of the notice, circular or advertisement a memorandum describing the list and its source;



(8)
A list or other record of all accounts which identifies the accounts in which the investment adviser is vested with any discretionary power with respect to the funds, securities or transactions of any client;


(9)
A copy of all powers of attorney and other evidences of the granting of any discretionary authority by any client to the investment adviser;


(10)
A copy in writing of each agreement entered into by the investment adviser with any client, and all other written agreements otherwise relating to the investment adviser’s business as an investment adviser;


(11)
A file containing a copy of each notice, circular, advertisement, newspaper article, investment letter, bulletin, or other communication, including those by electronic media, that the investment adviser circulates or distributes, directly or indirectly, to two or more persons (other than persons connected with the investment adviser), and if the notice, circular, advertisement, newspaper, newspaper article, investment letter, bulletin, or other communication recommends the purchase or sale of a specific security and does not state the reasons for the recommendation, a memorandum of the investment adviser indicating the reasons for the recommendation;

(12)
Records of Beneficial ownership (investment adviser or investment adviser representative) 



(a)
A record of every transaction in a security in which the investment adviser or any advisory representative (as hereinafter defined) of the investment adviser has, or by reason of any transaction acquires, any direct or indirect beneficial ownership, except:




(i)

transactions effected in any account over which neither the investment adviser nor any advisory representative of the investment adviser has any direct or indirect influence or control; and




(ii)
transactions in securities which are direct obligations of the United States.

The record shall state the title and amount of the security involved; the date and nature of the transaction (i.e. purchase, sale or other acquisition of disposition); the price at which it was effected; and the name of the broker-dealer or bank with or through whom the transaction was effected.  The record may also contain a statement declaring that the reporting or recording of any transaction shall not be construed as an admission that the investment adviser or advisory representative has any direct or indirect beneficial ownership in the security.  A transaction shall be recorded not later than ten (10) days after the end of the calendar quarter in which the transaction was effected.



(b)
For purposes of Subsection A (12) above, the following definitions will apply:




(i)

“advisory representative” shall mean any partner, officer or director of the investment investment adviser; any employee who participates or participated in any way in the determination of which recommendations shall or should be made; any employee who, in connection with his duties, obtains any information concerning which securities are being recommended prior to the effective dissemination of the recommendations; and any of the following persons who obtain information concerning securities recommendations being made by the investment adviser prior to the effective dissemination of the recommendations:





(A)
any person in a control relationship to the investment adviser;





(B)
any affiliated person of a controlling person; and





(C)
any affiliated person of an affiliated person;




(ii)
“control” shall mean the power to exercise a controlling influence over the management or policies of a company, unless such power is solely the result of an official position with such company.  Any person who owns beneficially, either directly or through one or more controlled companies, more than twenty-five percent (25%) of the voting securities of a company shall be presumed to control such company.



(c)
An investment adviser shall not be deemed to have violated the provisions of Subsection A (12) above because of the failure to record securities transactions of any advisory representative if the investment adviser establishes that it instituted adequate procedures and used reasonable diligence to promptly obtain reports of all transactions required to be recorded;

(13)
Records of Beneficial ownership (other)



(a)
Notwithstanding the provisions of Subsection A (12) above, where the investment adviser is primarily engaged in a business or businesses other than advising investment advisory clients, a record must be maintained of every transaction in a security in which the investment adviser or any advisory representative (as hereinafter defined) of the investment adviser has, or by reason of any transaction acquires, any direct or indirect beneficial ownership, except:




(i)

transactions effected in any account over which neither the investment adviser nor any advisory representative of the investment adviser has any direct or indirect influence or control; and




(ii)
transactions in securities which are direct obligations of the United States.

The record shall state the title and amount of the security involved; the date and nature of the transaction (i.e. purchase, sale, or other acquisition or disposition); the price at which it was effected; and the name of the broker-dealer or bank with or through whom the transaction was effected.  The record may also contain a statement declaring that the reporting or recording of any transaction shall not be construed as an admission that the investment adviser or advisory representative has any direct or indirect beneficial ownership in the security.  A transaction shall be recorded not later than 10 days after the end of the calendar quarter in which the transaction was effected.



(b)
An investment adviser is “primarily engaged in a business or businesses other than advising investment advisory clients” when, for each of its most recent three (3) fiscal years or for the period of time since organization, whichever is lesser, the investment adviser derived from such other business or businesses, on an unconsolidated basis, more than fifty percent (50%) of:




(i)

its total sales and revenues; and




(ii) 
its income (or loss) before income taxes and extraordinary items.



(c)
For purposes of Subsection A (13) above, the following definitions will apply:




(i)  “advisory representative”, when used in connection with a company primarily engaged in a business or businesses other than advising investment advisory clients, shall mean any partner, officer, director, or employee of the investment adviser who participates in any way in the determination of which recommendation shall be made, or whose functions or duties relate to the determination of which securities are being recommended prior to the effective dissemination of the recommendations; and any of the following persons, who obtain information concerning securities recommendations being made by the investment adviser prior to the effective dissemination of such recommendations or of the information concerning the recommendations:






(A)
any person in a control relationship to the investment adviser;





(B)
any affiliated person of a controlling person; and





(C)
any affiliated person of an affiliated person;





(ii)
“control” shall mean the power to exercise a controlling influence over the management or policies of a company, unless such power is solely the result of an official position with such company.  Any person who owns beneficially, either directly or through one or more controlled companies, more than twenty five percent (25%) of the voting securities of a company shall be presumed to control such company.



(d)
An investment adviser shall not be deemed to have violated the provisions of Subsection A (13) above because of the failure to record securities transactions of any advisory representative if the investment adviser establishes that it instituted adequate procedures and used reasonable due diligence to promptly obtain reports of all transactions required to be recorded;


(14)
A copy of each written statement and each amendment or revision, given or sent, to any client or prospective client of the investment adviser, and a record of the dates that each written statement and each amendment or revision, was given, or offered to be given, to any client or prospective client who subsequently became a client;


(15)
For each client that was obtained by the adviser by means of a solicitor to whom a cash fee was paid by the adviser:  



(a)
evidence of a written agreement to which the adviser is a party related to the payment of such fee;





(b)
a signed and dated acknowledgment of receipt from the client evidencing the client’s receipt of the investment adviser’s disclosure statement and a written disclosure statement of the solicitor; and





(c)
a copy of the solicitor’s written disclosure statement.  The written agreement, acknowledgment and solicitor disclosure statement will be considered to be in compliance if such documents are in compliance with Rule 275.206(4)-3 of the Investment Advisers Act of 1940.

For purposes of this Rule, the term “solicitor” shall mean any person or entity who, for compensation, acts as an agent of an investment adviser in referring potential clients;


(16)
All accounts, books, internal working papers, and any other records or documents that are necessary to form the basis for or demonstrate the calculation of the performance or rate of return of all managed accounts or securities recommendations in any notice, circular, advertisement, newspaper article, investment letter, bulletin, or other communication including but not limited to electronic media that the investment adviser circulates or distributes, directly, or indirectly, to two (2) or more persons (other than persons connected with the investment adviser); provided, however, that, with respect to the performance of managed accounts, the retention of all account statements, if they reflect all debits, credits, and other transactions in a client’s account for the period of the statement, and all worksheets necessary to demonstrate the calculation of the performance or rate of return of all managed accounts shall be deemed to satisfy the requirements of this paragraph;


(17)
A file containing a copy of all written communications received or sent regarding any complaints or litigation involving the investment adviser or any investment adviser representative or other employee, and any current or former customer or client;


(18)
Written information about each investment advisory client that is the basis for making any recommendation or providing any investment advice to such client;


(19)
Written procedures to supervise the activities of employees and investment adviser representatives that are reasonably designed to achieve compliance with applicable securities laws and regulations; and


(20)
A file containing a copy of each document (other than any notices of general dissemination) that was filed with or received from any state or federal agency or self regulatory organization and that pertains to the registrant or its investment adviser representatives.  The file should contain, but is not limited to, all applications, amendments, renewal filings, and correspondence.

B.

If an investment adviser subject to Section A of this Rule has custody or possession of securities or

funds of any client, the records required to be made and kept under Section A above shall include:



(1)
A journal or other record showing all purchases, sales, receipts and deliveries of securities (including certificate numbers) for all accounts and all other debits and credits to the accounts;



(2)
A separate ledger account for each client showing all purchases, sales, receipts and deliveries of securities, the date and price of each purchase and sale, and all debits and credits;


(3)
Copies of confirmations of all transactions effected by or for the account of any client; and


(4)
A record for each security in which any client has a position, which record shall show the name of each client having an interest in the security, the amount or interest of each client, and the location of each security.

C.

Every investment adviser subject to Subsection A of this Rule who renders any investment supervisory

or management service to any client shall, with respect to the portfolio being supervised or managed and to the

extent that the information is reasonably available to or obtainable by the investment adviser, make and keep

true, accurate and current:


(1)
Records showing separately for each client the securities purchased and sold, and the date, amount and price of each purchase and sale; and



(2)
For each security in which any client has a current position, information from which the investment adviser can promptly furnish the name of each client and the current amount or interest of the client.

D.
Any books or records required by this Rule may be maintained by the investment adviser in such manner that the identity of any client to whom the investment adviser renders investment supervisory services is indicated by numerical or alphabetical code or some similar designation.

E.

Every investment adviser subject to Section A of this rule shall preserve the following records in the manner prescribed:


(1)
All books and records required to be made under the provisions of Subsections A to C (1), inclusive, of this Rule (except for books and records required to be made under the provisions of Subsections A (11) and A (16) of this Rule), shall be maintained and preserved in an easily accessible place for a period of not less than five years from the end of the fiscal year during which the last entry was made on the record, the first two (2) years in the principal office of the investment adviser;


(2)
Partnership articles and any amendments, articles of incorporation, charters, minute books, and stock certificate books of the investment adviser and of any predecessor, shall be maintained in the principal office of the investment adviser and preserved for at least three (3) years after termination of the enterprise;


(3)
Books and records required to be made under the provisions of Subsections A (11) and A (16) of this Rule shall be maintained and preserved in an easily accessible place for a period of not less than five (5) years, the first two (2) years in the principal office of the investment adviser, from the end of the fiscal year during which the investment adviser last published or otherwise disseminated, directly or indirectly, the notice, circular, advertisement, newspaper article, investment letter, bulletin, or other communication, including communications made by electronic media;


(4)
Books and records required to be made under the provisions of Subsections A (11) and A (16) of this Rule shall be maintained and preserved in an easily accessible place for a period of not less than five (5) years, the first two (2) years in the principal office of the investment adviser, from the end of the fiscal year during which the investment adviser last published or otherwise disseminated, directly or indirectly, the notice, circular, advertisement, newspaper article, investment letter, bulletin, or other communication, including communications made by electronic media; and


(5)
Notwithstanding other record preservation requirements of this Rule, the following records or copies shall be required to be maintained at the business location of the investment adviser from which the customer or client is being provided or has been provided with investment advisory services: (a) records required to be preserved under Subsections A (3), A (7)-(10), A (14)-(15), A (17)-(19), B and C inclusive, of this Rule, and (b) the records or copies required under the provision of Subsections A (11) and A (16) of this Rule, which records or related records identify the name of the investment adviser representative providing investment advice from that business location, or which identify the business locations physical address, mailing address, electronic mailing address, or telephone number.  The records will be maintained for the period described in Subsection E (1) of this Rule.

F.

An investment adviser subject to Section A of this Rule, before ceasing to conduct or discontinuing business as an investment adviser shall arrange for and be responsible for the preservation of the books and records required to be maintained and preserved under this Rule for the remainder of the period specified in this Rule, and shall notify the Securities Commissioner in writing of the exact address where the books and records will be maintained during the period.

G.
Preservation and reproduction of records


(1)
The records required to be maintained and preserved pursuant to this Rule may be immediately produced or reproduced by photographic film or, as provided in Subsection G (2) below, on magnetic disk, tape or other computer storage medium, and be maintained and preserved for the required time in that form.  If records are produced or reproduced by photographic film or computer storage medium, the investment adviser shall:





(a)
arrange the records and index the films or computer storage medium so as to permit the immediate location of any particular record;




(b)
be ready at all times to promptly provide a facsimile, enlargement of film or computer printout or copy of the computer storage medium which the Securities Commissioner, by his examiners or other representative may request;




(c)
store separately from the original one other copy of the film or computer storage medium for the time required;



(d)
with respect to records stored on computer storage medium, maintain procedures for maintenance and preservation of, and access to, records so as to reasonably safeguard records from loss, alteration, or destruction; and



(e)
with respect to records stored on photographic film, at all times have available for the Securities Commissioner’s examination of the records facilities for immediate, easily readable projection of the film and for producing easily readable facsimile enlargements.


(2)
Pursuant to Subsection G (1) above an adviser may maintain and preserve on computer tape or disk or other computer storage medium, records which, in the ordinary course of the adviser’s business, are created by the adviser on electronic media or are received by the adviser solely on electronic media or by electronic data transmission.

H.
For purposes of this Rule, “investment supervisory services” means the giving of continuous advice as to the investment of funds on the basis of the individual needs of each client; and “discretionary power” shall not include discretion as to the price at which or the time when a transaction is to be effected, if, before the order is given by the investment adviser, the client has directed or approved the purchase or sale of a definite amount of the particular security.

I.

Any book or other record made, kept, maintained and preserved in compliance with Rules 17a-3

[17 C.F.R. 240.17a-3] and 17a-4 [17 C.F.R. 240.17a-4] under the Securities Exchange Act of 1934, which is

substantially the same as a book or other record required to be made, kept, maintained and preserved under this 

Rule, shall be deemed to be made, kept, maintained and preserved in compliance with this Rule.

J.

Every investment adviser registered or required to be registered in this State that has its principal place of business in a state other than this State shall be exempt from the requirements of this Rule, provided the investment adviser is licensed in such state and is in compliance with such state’s recordkeeping requirements.

SUBARTICLE FIVE

FRAUD AND LIABILITIES

REG.

13-501.
Dishonest or Unethical Practices by Broker-Dealers.

13-502.
Dishonest or Unethical Practices by Investment Advisers, Investment Adviser Representatives and

Federal Covered Advisers.

13-503.
Advertising Filing Requirement.

13-501.
Dishonest or Unethical Practices by Broker-Dealers and Agents.
A. Broker‑Dealers.  Each broker‑dealer shall observe high standards of commercial honor and just and equitable principles of trade in the conduct of their business. Acts and practices, including but not limited to the following, are considered contrary to such standards and may constitute grounds for denial, suspension or revocation of registration, imposition of administrative fines, or such other action authorized by statute: 

(1) Engaging in a pattern of unreasonable delays in the delivery of securities purchased by any of its customers and/or in the payment upon request of free credit balances reflecting completed transactions of its customers. 

    (2) Inducing trading in a customer's account which is excessive in size or frequency in view of the financial resources and character of the account. 

    (3) Recommending to a customer the purchase, sale or exchange of any security without reasonable grounds to believe that such transaction or recommendation is suitable for the customer based upon reasonable inquiry concerning the customer's investment objectives, financial situation and needs, and any other relevant information known by the broker‑dealer.

    (4) Executing a transaction on behalf of a customer without authorization to do so. 

    (5) Exercising any discretionary power in effecting a transaction for a customer's account without first obtaining written discretionary authority from the customer, unless the discretionary power relates solely to the time and/or price for the execution of orders. 

    (6) Executing any transaction in a margin account without securing from the customer a properly executed written margin agreement promptly after the initial transaction in the account. 

    (7) Failing to segregate customers' free securities or securities held in safekeeping. 

    (8) Hypothecating a customer's securities without having a lien thereon unless the broker‑dealer secures from the customer a properly executed written consent promptly after the initial transaction, except as permitted by the United States Securities and Exchange Commission (“SEC”) rule. 

    (9) Entering into a transaction with or for a customer at a price not reasonably related to the current market price of the security or receiving an unreasonable commission or profit. 

    (10) Failing to furnish to a customer purchasing securities in an offering, no later than the date of confirmation of the transaction, either a final prospectus or a preliminary prospectus and an additional document, which together include all information set forth in the final prospectus. 

    (11) Charging unreasonable and inequitable fees for services performed, including miscellaneous services such as collection of monies due for principal, dividends or interest, exchange or transfer of securities, appraisals, safekeeping, or custody of securities and other services related to its securities business.

    (12) Offering to buy from or sell to any person any security at a stated price unless such broker‑dealer is prepared to purchase or sell, as the case may be, at such price and under such conditions as are stated at the time of such to buy or sell. 

    (13) Representing that a security is being offered to a customer "at the market" or a price relevant to the market price unless such broker‑dealer knows or has reasonable grounds to believe that a market for such security exists other than that made, created or controlled by such broker‑dealer, or by any person for whom he is acting or with whom he is associated in such distribution, or any person controlled by, controlling or under common control with such broker‑dealer. 

    (14) Effecting any transaction in, or inducing the purchase or sale of, any security by means of any manipulative, deceptive or fraudulent device, practice, plan, program, design or contrivance, which may include but not be limited to: 

    
(a) Effecting any transaction in a security which involves no change in the beneficial ownership thereof;

(b) Entering an order or orders for the purchase or sale of any security with the knowledge that an order or

orders of substantially the same size, at substantially the same time and substantially the same price, for the sale of any such security, has been or will be entered by or for the same or different parties for the purpose of creating a false or misleading appearance of active trading in the security or a false or misleading appearance with respect to the market for the security; provided, however, nothing in this Subsection shall prohibit a broker‑dealer from entering bona fide agency cross transactions for its customers; or

    
(c) Effecting, alone or with one or more other persons, a series of transactions in any security creating actual or apparent active trading in such security or raising or depressing the price of such security, for the purpose of inducing the purchase or sale of such security by others; 

    (15) Guaranteeing a customer against loss in any securities account of such customer carried by the broker‑dealer or in any securities transaction effected by the broker‑dealer with or for such customer. 

    (16) Publishing or circulating, or causing to be published or circulated, any notice, circular, advertisement, newspaper article, investment service, or communication of any kind which purports to report any transaction as a purchase or sale of any security unless such broker‑dealer believes that such transaction was a bona fide purchase or sale of such security; or which purports to quote the bid price or asked price for any security, unless such broker‑dealer believes that such quotation represents a bona fide bid for, or offer of, such security;.    (17) Using any advertising or sales presentation in such a fashion as to be deceptive or misleading. An example of such practice would be a distribution of any nonfactual data, material or presentation based on conjecture, unfounded or unrealistic claims or assertions in any brochure, flyer, or display by words, pictures, graphs or otherwise designed to supplement, detract from, supersede or defeat the purpose or effect of any prospectus or disclosure. 

    (18) Failing to disclose that the broker‑dealer is controlled by, controlling, affiliated with or under common control with the issuer of any security before entering into any contract with or for a customer for the purchase or sale of such security, the existence of such control to such customer, and if such disclosure is not made in writing, it shall be supplemented by the giving or sending of written disclosure at or before the completion of the transaction. 

    (19) Failing to make a bona fide public offering of all of the securities allotted to a broker‑dealer for distribution, whether acquired as an underwriter, a selling group, or from a member participating in the distribution as an underwriter or selling group member.  

    (20) Failing or refusing to furnish a customer, upon reasonable request, information to which he is entitled, or to respond to a formal written request or complaint. 

    (21) Violating any rule of the Securities and Exchange Commission, or of a national securities exchange or national securities association or self regulatory association of which it is a member.

    (22) Knowingly paying or splitting fees or commissions with unlicensed persons except as otherwise allowed by law.

    (23) Failing to pay within thirty (30) days any fine, cost or assessment by the Securities Commissioner or any arbitration award which is not the subject of a motion to vacate or modify the award or when such a motion has been denied.

   (24) Engaging in any dishonest or unethical sales practice while engaged in a telephone solicitation to include any of the following:

(a) Telephoning any person using threats, intimidation, or the use of profane or obscene language in

connection with securities solicitations, recommendations, transactions or other brokerage account activity;

(b) Telephoning any person in this state after that individual has requested that they not be telephoned;

(c) Telephoning any person repeatedly in an annoying, abusive, or harassing manner, either individually

or in concert with others;

(d) Telephoning any person in this state between the hours of 9:00 PM and 8:00 AM local time at the

called person's location without that individual's prior consent; or

(e) Telephoning any person in this state without providing at the beginning of any telephone solicitation 

both the caller's identity and the identity of the broker-dealer or issuer.  A telephone solicitation is defined as any telephone contact or electronic communication used to offer or sell securities, to gather information used in qualifying persons for the purpose of establishing a securities account or to make securities recommendations.

B. Agents.  Each agent shall observe high standards of commercial honor and just and equitable principles of trade in the conduct of their business. Acts and practices, including but not limited to the following, are considered contrary to such standards and may constitute grounds for denial, suspension or revocation of registration, imposition of administrative fines, or such other action authorized by statute: 

(1) Engaging in the practice of lending or borrowing money or securities from a customer, or acting as a custodian for money, securities or an executed stock power of a customer.

     (2) Effecting securities transaction not recorded on the regular books or records of the broker‑dealer which the agent represents, unless the transactions are authorized in writing by the broker‑dealer prior to execution of the transaction. 

    (3) Establishing or maintaining an account containing fictitious information in order to execute transactions which would otherwise be prohibited. 

    (4) Sharing directly or indirectly in profits or losses in the account of any customer without the written authorization of the customer and the broker‑dealer which the agent represents.

    (5) Dividing or otherwise splitting the agent's commissions, profits or other compensation from the purchase or sale of securities with any person not also registered as an agent for the same broker‑dealer, or for a broker‑dealer under direct or indirect common control.

     (6) Engaging in conduct specified in Subsection A (2), (3), (4), (5), (6), (9), (10), (14), (15), (16), (17), (20), (21), (22), (23) or (24). 

C. Conduct Not Inclusive. The conduct set forth in Sections A and B above is not inclusive.  Engaging in other conduct such as forgery, embezzlement, non‑disclosure, incomplete disclosure or misstatement of material facts, or manipulative or deceptive practices shall also be grounds for denial, suspension or revocation of registration, imposition of administrative fines, or such other action authorized by statute.

13-502.
Dishonest  or Unethical Practices by Investment Advisers, Investment Adviser Representatives

and Federal Covered Advisers.

A.
Each investment adviser and investment adviser representative shall observe high standards of commercial honor and just and equitable principals of trade in the conduct of their business.  Acts and practices, including but not limited to the following, are considered contrary to such standards and may constitute grounds for denial, suspension or revocation of registration, imposition of administrative fines, or such other action authorized by statute:

 
(1) Recommending to a client to whom investment supervisory, management or consulting services are provided the purchase, sale or exchange of any security without reasonable grounds to believe that the recommendation is suitable for the client on the basis of information furnished by the client after reasonable inquiry concerning the client's investment objectives, financial situation and needs, and any other information known or acquired by the adviser after reasonable examination of the client's records as may be provided to the adviser. 

    (2) Placing an order to purchase or sell a security for the account of a client without authority to do so.

    (3) Placing an order to purchase or sell a security for the account of a client upon instruction of a third-party without first having obtained a written third‑party trading authorization from the client. 

    (4) Exercising any discretionary power in placing an order for the purchase or sale of securities without first obtaining written discretionary authority unless the discretionary power relates solely to the price at which, or the time when, an order involving a definite amount of specified securities shall be executed, or both. 

    (5) Inducing trading in a client's account that is excessive in size and frequency in view of the financial resources, investment objectives and character of the account. 

    (6) Borrowing money or securities from a client unless the client is a broker‑dealer, an affiliate of the adviser, or a financial institution engaged in the business of loaning funds or securities. 

    (7) Loaning money to a client unless the adviser is a financial institution engaged in the business of loaning funds or the client is an affiliate of the adviser.    


(8) Misrepresenting to any advisory client, or prospective advisory client, the qualifications of the adviser, its representatives or any employees or misrepresenting the nature of the advisory services being offered or fees to be charged for such services or omitting to state a material fact necessary to make the statements made regarding qualifications, services or fees, in light of the circumstances under which they are made, not misleading.

    (9) Providing a report or recommendation to any adviser client prepared by someone other than the adviser, without disclosing that fact except that this prohibition does not apply to a situation where the adviser uses published research reports or statistical analyses to render advice or where an adviser orders such a report in the normal course of providing service. 

    (10) Charging a client an advisory fee that is unreasonable. 

    (11) Failing to disclose to a client in writing before entering into or renewing an advisory agreement with that client any material conflict of interest relating to the adviser, its representatives or any of its employees, which could reasonably be expected to impair the rendering of unbiased and objective advice including: 

    
(a) Compensation arrangements connected with advisory services to clients which are in addition to compensation from such clients for such services; and 

    
(b) Charging a client an advisory fee for rendering advice without disclosing that a commission for executing securities transactions pursuant to such advice will be received by the adviser, its representatives or its employees or that such advisory fee is being reduced by the amount of the commission earned by the adviser, its representatives or employees for the sale of securities to the client.

    (12) Guaranteeing a client that a specific result will be achieved (gain or no loss) as a result of the advice which will be rendered. 

    (13) Publishing, circulating or distributing any advertisement which does not comply with Rule 206(4)‑1 under the Investment Advisers Act of 1940. 

    (14) Disclosing the identity, affairs, or investments of any client to any third party unless required by law to do so, or unless consented to by the client. 

    (15) Taking any action, directly or indirectly, with respect to those securities or funds in which any client has any beneficial interest, where the adviser has custody or possession of such securities or funds when the adviser's action is subject to and does not comply with the safekeeping requirements of Rule 206(4)‑2 under the Investment Advisers Act of 1940. 

    (16) Entering into, extending or renewing any investment advisory contract unless such contract is in writing and discloses, in substance, the services to be provided, the term of the contract, the advisory fee or the formula for computing the fee, the amount or the manner of calculation of the amount of the prepaid fee to be returned in the event of contract termination or non‑performance, whether the contract grants discretionary power to the adviser or its representatives and that no assignment of such contract shall be made by the adviser without the consent of the other party to the contract.

    (17) Failing to establish, maintain, and enforce written polices and procedures reasonably designed to prevent the misuse of material nonpublic information in violation of Section 204A of the Investment Advisers Act of 1940.

    (18) Entering into, extending, or renewing any advisory contract which would violate section 205 of the Investment Advisers Act of 1940.  This provision shall apply to all investment advisers registered or required to be registered under the South Carolina Uniform Securities Act of 2005, notwithstanding whether such investment adviser would be exempt from federal registration pursuant to section 203(b) of the Investment Advisers Act of 1940.

    (19) Indicating, in an advisory contract, any condition, stipulation, or provisions binding any person to waive compliance with any provision of the South Carolina Uniform Securities Act of 2005 or of the Investment Advisers Act of 1940, or any other practice that would violate section 215 of the Investment Advisers Act of 1940.

    (20) Engaging in any act, practice, or course of business which is fraudulent, deceptive, or manipulative in contravention of section 206(4) of the Investment Advisers Act of 1940, notwithstanding the fact that such investment adviser is not registered or required to be registered under section 203 of the Investment Advisers Act of 1940.

    (21) Employing any device, scheme, or artifice to defraud or engaging in any act, practice or course of business which operates or would operate as a fraud or deceit.  

   (22) Engaging in conduct or any act, indirectly or through or by any other person, which would be unlawful for such person to do directly under the provisions of this act or any rule or order thereunder.

B.

The conduct set forth above is not inclusive.  Engaging in other conduct such as non-disclosure, incomplete disclosure, or deceptive practices shall also be grounds for denial, suspension or revocation of registration, imposition of administrative fines, or such other action authorized by statute.   

C.

The provisions of this rule apply to federal covered advisers to the extent that the conduct alleged is fraudulent, deceptive, or other conduct not excluded from regulation pursuant to the National Securities Markets Improvement Act of 1996 (Pub. L. 104-290).  The federal statutory and regulatory provisions referenced in this Rule shall apply to investment advisers, investment adviser representatives and federal covered advisers, regardless of whether the federal provision limits its application to advisers subject to federal registration.

13-503.

Advertising Filing Requirement.


Any prospectus, pamphlet, circular, form letter, advertisement, sales literature, or other advertising relating to a security or investment advice regarding securities, addressed or intended for distribution to prospective investors, including clients or prospective clients of a person registered as an investment adviser, under the South Carolina Uniform Securities Act of 2005, must be filed with the Securities Commissioner at least ten (10) business days prior to use in this State.  The filing of an advertisement (or receipt thereof) does not constitute approval or a finding by the Securities Commissioner that the document is true, complete, or not misleading.

SUBARTICLE 6

ADMINISTRATION AND JUDICIAL REVIEW

REG.

13-601.
Financial Statements Submitted with an Application to Register Securities or used in a Prospectus.

13-602.
Prospectus, Offering Circular, Exemption and Exception Filing Fees.

13-603.
Consents to Service of Process.

13-601.
Financial Statements Submitted with an Application to Register Securities or used in a Prospectus.

A.
All financial statements submitted with an application to register securities or for inclusion in a Prospectus used in this State, except a Prospectus relating to a federal covered security, shall be certified by an Independent Public Accountant regularly engaged in business as such; provided, however (1) that interim statements prepared since the close of the last fiscal year shall not be required to be certified if prepared on a basis comparable to those certified, and (2) that financial statements approved by the South Carolina Department of Insurance or the United States Securities and Exchange Commission (“SEC”) may be accepted by the Securities Commissioner in his discretion.  

B.

Where a company has been in business for less than one (1) year and submits one statement only which covers a period of less than one (1) year, such statement shall be certified.

C.

A report signed by the Independent Public Accountant should accompany the statements.

D.
Financial statements filed with an application for registration of securities shall be updated when necessary so that the Prospectus as finally approved and in definitive form shall contain statements as of a date not more than six (6) months prior to the date of the Prospectus.

E.

A Prospectus relating to securities in registration should be amended or supplemented whenever necessary to reflect any material changes, but in any event at least once in any period of twelve (12) consecutive months, in order to bring financial data up to date.  Failure of the registrant to do so shall be considered cause for suspension of registration. The Securities Commissioner shall have discretion to determine whether to require the reprinting of the entire Prospectus.

F.

The Securities Commissioner by rule or order, may waive any or all of the provisions of this Order.

13-602.
Prospectus, Offering Circular, Exemption and Exception Filing Fees.
A.
Filing fees to accompany prospectus or offering circular. 
    (1) A filing fee of fifty ($50.00) dollars shall accompany any Prospectus or Offering Circular amended subsequent to effectiveness of registration or filed for the purpose of maintaining registration or notice filing of the securities. 

    (2) A fee of one hundred ($100.00) dollars shall accompany a request for a review by the Securities Commissioner of any preliminary or definitive Prospectus or Offering Circular for the purpose of obtaining an opinion on the eligibility of the securities for registration. 

B.

Fees to accompany a request for confirmation of the availability of an exemption or exception. 

    (1) A fee of one hundred fifty ($150.00) dollars shall accompany the filing of a request for confirmation of the availability of an exemption under Section 35‑1‑201(7) of the South Carolina Uniform Securities Act of 2005, as amended. 

    (2) A fee of one hundred fifty ($150.00) dollars shall accompany the filing of a request for confirmation of the availability of an exemption under Section 35‑1‑201 or 35‑1‑202 (other than Section 35‑1‑201(7)) or an exception under Section 35‑1‑102 of the South Carolina Uniform Securities Act of 2005, as amended.

13-603.
Consents to Service of Process


The filing of a Uniform Form U-2 constitutes compliance with Section 35-1-611(a) of the South Carolina Uniform Securities Act of 2005.

SUBARTICLE 7

TRANSITION AND FEE PROVISIONS (RESERVED)

Fiscal Impact Statement:

No additional costs to the State and its political subdivisions are anticipated.

Statement of Rationale:


During its 2005 session, the General Assembly enacted the South Carolina Uniform Securities Act of 2005.  The new act was written to modernize the State’s previous Uniform Securities Act (as located at S.C. Code Section 35-1-10 et seq.), minimize the duplication of state and federal regulation, and establish uniformity with the securities legislation of other states to the extent practical.  Under the South Carolina Uniform Securities Act of 2005, the Securities Commissioner continues to have responsibility for promulgating rules and regulations that specify filing fees and other requirements for persons to engage in the securities industry in South Carolina and penalties for non-compliance with the law.  The regulations are promulgated under this authority to provide specific guidelines concerning registration, exemptions, filing requirements, and similar topics to persons engaging in the securities industry in South Carolina.  Further, the regulations set forth standards of practice for broker-dealers, broker-dealer agents, investment advisers, federal-covered advisers, and investment adviser representatives that serve to protect South Carolina investors from dishonest and unethical business practices.

