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Document No. 3111

DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL

CHAPTER 30

Statutory Authority:  1976 Code Sections 48-39-10 et seq.

30-1, 30-5, 30-6, 30-7, 30-8, 30-12, 30-14 and 30-15.  Permitting in the Critical Areas of the Coastal Zone

Synopsis:

These regulatory changes will amend the Department’s Coastal Division Regulations 30-1, 30-5, 30-6, 30-7, 30-8, 30-12, 30-14 and 30-15 related to permitting in the critical areas of the coastal zone. These changes will amend definitions, specify the Department’s policies regarding construction of docks and piers, and correct technical errors in language and codification for the overall improvement of the regulations. The appeals procedure will also be revised to concur with S.C. Act 387 (2006). The changes will provide more clarification to the regulation, enabling Department staff to administer more effectively the regulatory program of the Coastal Division. 

Discussion of Changes requested by the House Agriculture, Natural Resources, and

Environmental Affairs Committee requested by letter dated January 29, 2008.

SECTION CITATION AND CHANGE
30-1.D(48)



Modify language regarding size of docks allowed when considering Special Geographic Circumstances
30-12.A(1)(n)



Modify language regarding rare geographic circumstances when navigable creeks can be bridged.

30-12.A(1)(o)



Delete entire subsection regarding floats resting on bottom.

30-12.A(1)(p)



Re-number subsection item to existing codification of 30-12.A(1)(o) for proper codification order and modify language to delete reference to local requirements.

30-12.A(1)(o)(i)

Modify language by deleting “community”.

30-12.A(1)(o)(iii)  


Add new subsection item describing the eligibility criteria for a community dock.

30-12.A(1)(p)(iii)  


Re-number subsection item to 30-12.A(1)(o)(iv) for proper codification order and add language to clarify where criteria apply.  

30-12.A(1)(q)

Renumber subsection item to existing codification of 30-12.A(1)(p) for proper codification order. No other changes.

30-12.A(1)(r)

Re-number subsection item to existing codification of 30-12.A(1)(q) for proper codification order. No other changes.

30-12.A(1)(s)

Re-number subsection item to its former codification of 30-12.A(1) (r) for proper codification order. No other changes.

30-12.A(2)(c)(vi)


Modify language to change size allowed and criteria considered for joint use docks.

Section-by-Section Discussion of Amendment of S.C.  Department of Health and Environmental Control Coastal Regulations submitted originally to the General Assembly for review by the Department of  Health and Environmental Control on January 8, 2008:
These revisions will (1) add definition for ‘boat storage structure’ and amend definition of ‘special geographic circumstances’, (2) modify criteria for the evaluation of permits for docks and piers (3) correct technical errors in language and codification, and (4) revise the Department’s appeal procedure to concur with S.C. Act 387 of 2006.  

SECTION CITATION AND CHANGE:
30-1.D

Add definition, in proper alphanumeric order, for ‘boat storage structure’. 

30-1.D(19)

Renumber section to (20) and correct section number referenced to 30-15.H.

30-1.D(47)

Renumber section to (48) and add language describing the additional square footage considered under ‘special geographic circumstances’.

30-5.A(1)

Change section number referenced within the subsection to R.30-15.H.

30-6


Rename section heading and modify language to concur with Act 387 (2006).

30-7

Delete to concur with Act 387 (2006) and reserve.

30-8.A(2)

Modify language to concur with Act 387 (2006).

30-8.F(4)

Modify language to concur with Act 387 (2006).

30-12.A(1)(a)

Add language limiting docks and piers to parcels and lots that are waterfront. 

30-12.A(1)(n)

Modify by moving fourth sentence in paragraph to second sentence for clarity. Delete fifth sentence and move to new subsection item 30-12.A(1)(o) to avoid confusion.

30-12.A(1)(o)

Replace sentence deleted from 30-12.A(1)(n) as a new subsection item.

30-12.A(1)(o)

Re-number subsection item to (p) for proper codification order.

30-12.A(1)(p)

Re-number subsection item to (q) for proper codification order.

30-12.A(1)(q)

Re-number subsection item to (r) for proper codification order.

30-12.A(1)(r)

Re-number subsection item to (s) for proper codification order.

30-12.A(2)(c)

Delete third and fourth sentences, add language clarifying that the subsection pertains to size and use of pierheads and floating docks based on creek widths, modify term to correct for consistency of language, and add ‘catwalks’ to exclusions for allowable dock square footage.

30-12.A(2)(c)(vi)

Add new subpart item describing the allowable square footage for joint use docks.

30-12.A(2)(c)(vi)

Re-number subpart to (vii) for proper codification order.

30-12.A(2)(c)(vii)

Re-number subpart to (viii) for proper codification order.

30-12.A(2)(c)(viii)

Re-number subpart to (ix) for proper codification order.

30-12.A(2)(c)(ix)

Re-number subpart to (x) for proper codification order, and replace terms describing types of boat storage structures.

30-12.A(2)(e)

Replace terms describing the types of boat storage structures allowed on docking facilities.

30-12.A(2)(e)(i)

Add language describing the number of boat storage structures allowed based on creek size.

30-12.A(2)(e)(iii)

Modify term to correct for consistency in language.

30-12.E(1)(a)

Change section number referenced within the subsection to R.30-12.E(3).

30-12.E(1)(h)

Change subsection numbers referenced within subsection to R.30-12.E(1)(f) and (g).

30-14.F(3)

Delete section to concur with Act 387 (2006).

30-15.G

Re-number sections for proper codification order, and change section numbers referenced.

Instructions:  Amend Regulations 30-1, 30-5, 30-6, 30-7, 30-8, 30-12, 30-14 and 30-15 pursuant to each individual instruction provided below with the text of the amendments.

Text:
Amend R.30-1.D. Definitions by inserting the following definition in proper alphanumeric order and renumbering all following definitions:

(8) Boat Storage Structure – any structure associated with a dock that is used for the purpose of storing a boat out of the water and may include, but is not limited to, boatlifts, davits, and any other type of floating vessel platform. A boat storage structure is not a fixed pierhead, walkway, ramp, or gangway.

Amend R.30-1.D. Definitions by modifying the following definitions and renumbering for proper alphanumeric order:

(20) Emergency Orders ‑ orders issued by an appointed official of a county or municipality or of the state acting to protect the public health and safety, upon written notification to the Department. However, with regard to the beach/dune critical area, only the use of sand bags, sand scraping, or renourishment, or a combination of them, in accordance with 30‑15.H, is allowed pursuant to emergency orders. 

(48)
Special Geographic Circumstances - physical characteristics and land uses of surrounding uplands and waters may warrant additional consideration toward dock sizes. Special Geographic Circumstances identified by OCRM include: tidal ranges of greater than 6 feet; lots with greater than 500 feet of water frontage; and no potential access via dockage from the opposite side of the creek. At the discretion of Department staff, one or more of these circumstances may be applied to dock applications, which may allow up to an additional fifty percent (50%) to what is allowed in 30-12.A(2)(c).

Replace 30-5.A(1) to read:

(1)
The accomplishment of emergency orders of an appointed official of a county or municipality or of the state acting to protect the public health and safety, upon written notification to the Department. However, with regard to the beach/dune critical area, only the use of sandbags, sand scraping, or renourishment, or a combination of them is allowed, in accordance with R.30‑5.B and R.30‑15.H. 

Replace 30-6 to read:


30-6. Appeals of Permit Decisions.  

A.
A Department decision involving the issuance, denial, suspension, or revocation of a permit or certification may be appealed by an affected person with standing pursuant to applicable law, including S.C. Code Title 44, Chapter 1; Title 1, Chapter 23; and Title 48, Chapter 39.  

B.
Public Notice:  At the same time as the Department sends the Agency Information Sheet to the Administrative Law Court, the Department shall notify in writing all interested persons that have submitted written comments. This notice shall, to the extent that the information is available, indicate the names of all parties including the agency, the petitioner(s) and the permittee(s); the initial action of the agency; and the nature and extent of the contested case.  

Delete 30-7 and reserve:

30-7. (Reserved). 

Replace 30-8.A(2) to read:

(2)
The permittee must respond in writing to the written allegations of the Department within 20 days of receipt of the Notice of Intent to Revoke. Failure to timely respond shall result in a Default Order being issued by the Department. In the event that the permittee agrees that there are grounds for revocation then the Department shall have the authority to issue an order revoking the permit, and take such other action as may be made legally authorized pursuant to the Act.

Replace 30-8.F(4) to read:

(4)
Any persons to whom an order is issued may appeal it pursuant to applicable law, including S.C. Code Title 44, Chapter 1; Title 1, Chapter 23; and Title 48, Chapter 39.  

Replace 30-12.A(1)(a), 30-12.A(1)(n) and 30-12.A(1)(o).  Paragraph 30-12.A introductory and subsection items 30-12.A(1)(b), (c), (d), (e), (f), (g), (h), (i), (j), (k), (l) , (m) , (p), (q) and (r) remain the same. 
30-12.A(1)(a)
Docks and piers shall be limited to one structure per parcel or lot and in all instances, parcels or lots must be waterfront as defined by 30-1.D(53), shall not restrict the reasonable navigation or public use of State lands and waters;

30-12.A(1)(n) Docks must extend to the first navigable creek, within extensions of upland property lines or corridor lines, that has a defined channel as evidenced by a significant change in grade with the surrounding marsh; or having an established history of navigational access or use. Such creeks may only be bridged/crossed when there are rare geographic circumstances, such as very close proximity of a significantly larger creek within extensions of property or corridor lines, may warrant dock extension to a creek other than the first navigable creek. A creek with an established history of navigational use may also be considered as navigable. In exceptional cases, the Department may allow an open water channel to be bridged if current access is prohibited by other man made or natural restrictions or if site‑specific conditions warrant such a crossing. 

30-12.A(1)(o)
This section applies to lots subdivided or resubdivided after May 23, 1993.  



(i) To be eligible for a private or commercial dock, a lot must have: 




(a) 75 feet of frontage at the marsh edge, and 




(b) 75 feet between its extended property lines at the location in the waterbody of the proposed dock. 



(ii) Joint use docks will be considered for adjacent waterfront properties each of which must have: 




(a) 50 feet of frontage at the marsh edge, and 




(b) 50 feet between its extended property lines at the location in the waterbody of the proposed dock. 



(iii) To be eligible for a community dock, a lot must have: 




(a) 50 feet of frontage at the marsh edge, and 




(b) 50 feet between its extended property lines at the location in the waterbody of the proposed dock. 



(iv) Lots less than 50 feet wide at the marsh edge are not eligible for a dock. 


(p)
No docks, pierheads or other associated structures will be permitted closer than 20 feet from extended property lines with the exception of joint use docks shared by two adjoining property owners. However, the Department may allow construction closer than 20 feet or over extended property lines where there is no material harm to the policies of the Act. 


(q)
If a dock is destroyed, the dock may be rebuilt to its previous configuration so long as reconstruction is completed within five years of the date of the event unless there are extenuating circumstances justifying more time. 


(r)
In the event that a dock owner intends to change the use of a dock from the permitted use or non-permitted grandfathered use, a new permit must be obtained prior to the change in use.  The change in use is based on the types of docks distinguished by these regulations.

Replace 30-12.A(2)(c) to read:


(c)
The Department sets forth the following standards for size and use of pierheads and floating docks based on creek widths. Total allowable dock square footage as used in this section includes the areas of any fixed pierheads, floating docks, the area of boat storage docks, additional areas covered by a roof, and areas bounded by an unroofed boatlift, davit or similar structure; and excludes walkways, catwalks, ramps, mooring buoys, and mooring piles. For purposes of determining creek width, if marsh vegetation does not exist, the Department will utilize other indicators of channel width such as changes in grade and the critical area boundary. Lots in subdivisions with approved DMPs as of May 24, 2002, are exempt from R.30‑12.A(2)(c)(i) and (ii) as amended on May 24, 2002. R.30‑12.A(2)(c)(i) and (ii) as amended on May 24, 2002, does not apply to lots of record that existed as of May 24, 2002, until the later of July 1, 2007, or the expiration of any permit issued prior to that date.

Replace 30-12.A(2)(c)(vi) through (x) only; items (i) through (v) stay the same:


(vi) The Department will allow additional square footage for joint use docks above and beyond the size allowed for individual docks, not to exceed 2 times that allowed in subsections R.30-12.A(2)(c)(i) through (v); contingent upon the sharing of the walkway and pierhead.


(vii)
Grandfathered or previously permitted fixed and floating docks which are larger than allowed in R.30‑12(A)(2)(c)(ii‑v) may not be enlarged.


(viii) Enclosed boathouses are prohibited. 


(ix)
Boats moored at docks cannot restrict the reasonable navigation or public use of State lands and waters. Under no circumstance are live‑aboards allowed at private docks. Commercial activities are prohibited at private docks unless they are water‑dependent and approved by the Department. Illegal use of a private dock is grounds for permit revocation.



(x) Boat storage structures will not count against the total dock square footage as outlined in 30‑12.A(2)(c)(ii‑vi) if the size of the structure is 8 feet by 20 feet or less. The area of any larger structure greater than 160 square feet will count against the total allowable dock square footage. 

Replace 30-12.A(2)(e) to read:


(e)
Boat storage structures are allowed, provided the entire docking system is limited to the minimum structure size needed to accomplish the intended use. The following standards will be used in evaluating applications for boat storage structures:




(i)
Single family docking facilities will be limited to one boat storage structure per docking facility on creeks between 20 feet and 50 feet; and a maximum of two boat storage structures will be allowed on creeks wider than 50 feet. 



(ii)
Hull scraping, sandblasting, painting, paint removal, and major engine repair are prohibited on lifts and davits. 



(iii) Boatlifts must be open sided with no enclosures. Catwalks are allowed to provide access on one side and shall be a maximum of 3 feet wide. 

Replace 30-12.E(1)(a) to read:


(a)
Each applicant for a marina must submit an Operations and Maintenance Manual with the permit application. This Operations and Maintenance Manual must be in accordance with 30‑12(E)(3), and approved in writing by the Department staff. The requirements for the Operations and Maintenance Manual may be modified if deemed necessary by the Department. 

Replace 30-12.E(1)(h) to read:


(h)
Existing permitted and grandfathered marinas as of the effective date of these regulations may be maintained and rebuilt to their pre‑existing size and configuration if damaged or destroyed. However, these marinas cannot expand beyond their current footprint if such expansion violates the requirements of 30‑12.E(1)(f) and (g). Marinas that do not meet the frontage and offset requirements of 30‑12.E(1)(f) and (g) may expand channelward provided all other applicable Department standards are met. Additionally, at such time as these marinas expand, even when remaining within their existing footprint, a permit will be required and applicable Department standards, including 30‑12.E(2) and (3) relating to operation and maintenance, must be met. 

Delete 30-14.F(3).

Replace 30-15.G to read:

G. Groins. Existing groins may be reconstructed, repaired, and maintained. New groins may only be allowed on beaches that have high erosion rates with erosion threatening existing development or public parks. In addition to these requirements, new groins may be constructed and existing groins may be reconstructed only in furtherance of an on‑going beach renourishment effort which meets the criteria set forth in R.30‑14.G, and in accordance with the following:

(1)
The applicant shall institute a monitoring program for the life of the project to measure beach profiles along the groin area and adjacent and downdrift beach areas sufficient to determine erosion/accretion rates. For the first five years of the project, the monitoring program must include, but is not necessarily limited to:


(a)   establishment of new monuments;


(b)   determination of the annual volume and transport of sand; and


(c)   annual aerial photographs.

Subsequent monitoring requirements must be based on results from the first five‑year report.

(2)
Groins may only be permitted after thorough analysis demonstrates that the groin will not cause a detrimental effect on adjacent or downdrift areas. The applicant shall provide a financially binding commitment, such as a performance bond or letter of credit that is reasonably estimated to cover the cost of reconstructing or removing the groin and/or restoring the affected beach through renourishment pursuant to subsection 30-15.G(3).

(3)
If the monitoring program established pursuant to subsection 30-15.G(1) shows an increased erosion rate along adjacent or downdrift beaches that is attributable to a groin, the department must require either that the groin be reconfigured so that the erosion rate on the affected beach does not exceed the pre‑construction rate, that the groin be removed, and/or that the beach adversely affected by the groin be restored through renourishment.

(4)
Adjacent and downdrift communities and municipalities must be notified by the department of all applications for a groin project.

(5)
An adjacent or downdrift property owner that claims a groin has caused or is causing an adverse impact shall notify the department of such impact. The department shall render an initial determination within sixty (60) days of such notification. Final agency action shall be rendered within twelve months of notification. An aggrieved party may appeal the decision pursuant to the Administrative Procedures Act. 

(6)
In an area in which new groins have been permitted, or in an area in which existing groins have been reconstructed or repaired, access along the beach from one groin compartment to another must be maintained or improved. If access is impacted or eliminated, temporary access around or over the groin must be established immediately. Within thirty days of notification from the Department, a plan to provide permanent access around or over the groin must be submitted by the entity responsible for the groin construction. This permanent access plan must be implemented within ninety days of the Department approval.

(7)
The applicant must have written approval from the local government which has jurisdiction in the area where the project is proposed.

Fiscal Impact Statement:

The Department estimates no additional cost will be incurred by the state or its political subdivisions as a result of the promulgation, approval, and implementation of these amendments; therefore, no additional state funding is being requested. Existing staff and resources have been utilized in preparation of these amendments and will further be utilized in the regulatory administration resulting from the amendments.

Statement of Need and Reasonableness:

The Statement of Need and Reasonableness was determined by staff analysis pursuant to S.C. Code Ann. Section 1-23-115(C)(1)-(3) and (9)-(11):

DESCRIPTION OF REGULATION: 

Regulations 30-1, 30-5, 30-6, 30-7, 30-8, 30-12, 30-14 and 30-15,  South Carolina Department of Health and Environmental Control Coastal Division Regulations

Purpose:  The regulatory changes will amend the Department’s Coastal Division Regulations 30-1, 30-5, 30-6, 30-7, 30-8, 30-12, 30-14 and 30-15 related to permitting in the critical areas of the coastal zone. These changes will amend definitions, specify the Department’s policies regarding construction of docks and piers, and correct technical errors in language and codification for the overall improvement of the regulations. The appeals procedure will also be revised to concur with Act 387 (2006). The changes will provide more clarification to the regulation, enabling Department staff to administer more effectively the regulatory program of the Coastal Division.

Legal Authority:  S.C. Code Ann. Section 48-39-10 et seq., Coastal Tidelands and Wetlands Act, 1976 

Plan for Implementation: The amendments will make changes to and be incorporated into R. 30-1 through 30-18 upon approval of the General Assembly, and publication in the State Register. The amendments will be implemented, administered, and enforced by existing staff and resources.

DETERMINATION OF NEED AND REASONABLENESS OF THE REGULATION BASED ON ALL FACTORS HEREIN AND EXPECTED BENEFITS:

These amendments are necessary to (1) implement S.C. Code Ann. Section 48-39-130, which addresses the permitting of activities in the critical area; (2) add clarity to existing regulations; and (3) enable Department staff to administer more effectively the regulatory program of the Coastal Division. 

DETERMINATION OF COSTS AND BENEFITS:  

1)  Promulgation and administration of this amendment is estimated to have minimal economic impacts to the state. Benefits to the state will include improved management of coastal resources through increased clarity of the regulations.

2)  Promulgation and administration of this amendment is estimated to have no significant economic impacts to entities regulated or result in cost increases to the general public. Those regulated may incur some additional costs in the preparation of information required for consideration of an application for docks and piers. Public benefits will be evident in improved management of coastal resources through increased clarity of the regulations. See Fiscal Impact Statement.

UNCERTAINTIES OF ESTIMATES:

Minimal.

EFFECT ON ENVIRONMENT AND PUBLIC HEALTH:

The amendments will refine the Department’s ability to manage public usage of coastal resources, and will enable the Department to provide a more effective response to those seeking permit approval for activities in the critical area of the coastal zone. 

DETRIMENTAL EFFECTS ON THE ENVIRONMENT AND PUBLIC HEALTH IF THE REGULATIONS ARE NOT IMPLEMENTED:

Non-implementation of the regulations will hinder SCDHEC/OCRM’s statutory directives to manage the state’s coastal environment for its citizens.

Statement of Rationale:

These revisions provide technical corrections, clarity and specificity to the existing regulations that address permitting in the critical area of the coastal zone. The revisions are based on the experience and professional judgment of the Department’s staff. Additionally, revisions to the appeals procedures are required by law pursuant to S.C. Act 387 (2006). The Department’s technical changes and corrections in language provide for clarification of intent and better organization of the existing regulations.
