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THE COMMITTEE ON JUDICIARY

To whom was referred a Bill (H. 3759), to amend Title 15, Chapter 3, Code of Laws of South Carolina, 1976, relating to limitations on civil actions, etc., respectfully

REPORT:

That they have duly and carefully considered the same, and recommend that the same do pass with amendment:


Amend the bill, as and if amended, in SECTION 1 by striking items (3) and (4) of Section 15‑3‑230 and inserting:


/(3)
‘Economic loss’ means any damage for breach of contract, breach of warranty, or entitlement to a public benefit recognized under South Carolina law.


(4)
‘Person’ means any individual, corporation, partnership, or other private entity capable under South Carolina law of entering into a contract as defined in item (2) of this section./


Amend the bill further in SECTION 1 by striking subsection (A) of Section 15‑3‑230 and inserting:


/(A)
A person in privity of contract with another person may recover on any claims against the other as a result of a Year 2000 problem only economic loss as well as reasonable attorney’s fees and costs, provided that:



(1)
the claim is not one for personal injury to an individual; or



(2)
the person defending the claim did not act with fraudulent intent or reckless disregard for the truth in the formation of the contract; or



(3)
no fiduciary duty recognized by law is owed by the person defending the claim to the person bringing the claim./


Amend the bill further in SECTION 1 by striking Section 15‑3‑250 and inserting:


/“Section 15‑3‑250.
This article does not affect nor apply to any claim pending before approval of the act by the Governor.”/


amend the bill further in SECTION 1, by adding:


/“Section 15‑3‑255.
this article may not be construed to affect, abrogate, amend, or alter any enumerated rights, limitation of remedies, exclusion of damages, or any other provision of an existing contract enforceable as to a year 2000 problem.”/


Amend title to conform.

JAMES H. HARRISON, for Committee.

A BILL

TO AMEND TITLE 15, CHAPTER 3, CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING TO LIMITATIONS ON CIVIL ACTIONS, BY ADDING ARTICLE 2 SO AS TO ENACT THE YEAR 2000 COMMERCE PROTECTION ACT IN ORDER TO PROVIDE FOR THE RECOVERY OF A CLAIM FOR A PERSON WHO SUFFERS AN ECONOMIC LOSS AS A RESULT OF THE YEAR 2000 PROBLEM.

Whereas, thousands and possibly millions of computer hardware systems, software programs, semiconductors, and other digitally operated systems may not be capable of recognizing certain dates after December 31, 1999; may read dates in the Year 2000 and thereafter as if those dates represent the year 1900 or dates thereafter; and may otherwise fail to process accurately those dates or may corrupt data stored in them; and

Whereas, this situation, commonly referred to as “the Year 2000 problem”, could incapacitate systems that are essential to public safety, economic health, and the delivery of goods and services in the State of South Carolina, the United States, and the world; and

Whereas, businesses engage in commence, and allocate responsibility and risk through their contractual relationships, thus providing predictability and stability in economic transactions; and

Whereas, the Year 2000 problem could result in claims of a magnitude and nature not contemplated by businesses in their contracts, which could have a negative impact on the economy of the State of South Carolina; and

Whereas, the General Assembly of South Carolina should enact the “Year 2000 Commerce Protection Act” for the purpose of maintaining the health and stability of various business enterprises located in or doing business in the State of South Carolina by encouraging the uninterrupted delivery of goods and services to the citizens of the State of South Carolina.  Now, therefore,

Be it enacted by the General Assembly of the State of South Carolina:

SECTION
1.
Title 15, Chapter 3 of the 1976 Code is amended by adding:

“Article 2

Year 2000 Commerce Protection Act


Section 15‑3‑210.
This article may be cited as the ‘Year 2000 Commerce Protection Act’.


Section 15‑3‑220.
It is the intent of the South Carolina General Assembly that this article provide persons engaged in commerce in South Carolina, who suffer economic loss as a result of a Year 2000 problem, the opportunity to recover and be made whole for that economic loss while providing persons responsible for the Year 2000 problem a safe harbor from unlimited liability.  This article is intended to be in addition to and supplement those protections offered by the federal Year 2000 Information and Readiness Disclosure Act.


Section 15‑3‑230.
As used in this article:


(1)
‘Claim’ means any cause of action in state courts, federal court, or arbitration related to a Year 2000 problem.


(2)
‘Contract’ means any agreement in writing for the delivery of goods or services in South Carolina, any agreement in writing entered into in South Carolina for the delivery of goods or services, or any other agreement governed by the South Carolina Uniform Commercial Code.


(3)
‘Economic loss’ means any damage for breach of contract or breach of warranty recognized under South Carolina Law.


(4)
‘Person’ means any individual, corporation, partnership, or other entity capable under South Carolina law of entering into a contract as defined in item (2) of this section.


(5)
‘Year 2000 problem’ means any computing, physical, enterprise, or distribution system complication, corruption or failure that has occurred or may occur as a result of computer hardware systems, software programs, semiconductors or other digitally operated systems inability to process properly the change of the year from 1999 to 2000 or the leap year change.  This complication, corruption, or failure may result from, but is not limited to, the common computer programming practice of using a two‑digit field to represent a year, which can result in erroneous date calculations; an ambiguous interpretation of the term or field ‘00’; the failure to recognize 2000 as a leap year; algorithms that use ‘99’ or ‘00’ to activate another function; or the use of any other applications, software, or hardware that are date‑sensitive.


Section 15‑3‑240.
(A)
A person in privity of contract with another person may recover on any claims against the other as a result of a Year 2000 problem only economic loss as well as reasonably attorney’s fees and costs, provided that:



(1)
the claim is not one for personal injury to an individual; and



(2)
the person defending the claim did not act with fraudulent intent or reckless disregard for the trust in the formation of the contract; and



(3)
no fiduciary duty recognized by law is owned by the person defending the claim to the person bringing the claim.


(B)
No claim may be made under Title 39, Chapter 5, South Carolina Unfair Trade Practices Act.


(C)
Any person successfully defending a claim based on a Year 2000 problem is entitled to recover from the person bringing the claim reasonable costs and attorney’s fees should the court determine that the claim was frivolous.  The court in determining whether or not a claim is frivolous shall rely on the standards of the federal courts for the imposition of those sanctions pursuant to Rule 11 of the Federal Rules of Civil Procedure as it exists as of the date of the enactment of this article.

Section 15‑3‑250.
This article does not affect nor apply to any claim pending in South Carolina on January 1, 1998, but is applicable to all claims filed on or after January 2, 1998.

Section 15‑3‑260.
If any section or portion of any section of this article is held to be unenforceable or invalid by a court of competent jurisdiction, the validity and enforceability of the remaining sections or portion thereof shall not be affected by that action.”

SECTION
2.
This act takes effect upon approval by the Governor.
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