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A BILL

TO AMEND SECTION 1‑23‑600, AS AMENDED, CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING TO HEARINGS AND PROCEEDINGS THAT AN ADMINISTRATIVE LAW JUDGE SHALL PRESIDE OVER, SO AS TO DELETE THE PROVISION THAT EXCLUDES CERTAIN MOTOR VEHICLE RELATED HEARINGS AND PROCEEDINGS, TO PROVIDE THAT THE CLERK OF THE ADMINISTRATIVE LAW COURT MUST FILE A CERTIFIED COPY OF A FINAL ORDER WITH A CLERK OF THE CIRCUIT COURT UNDER CERTAIN CIRCUMSTANCES, AND TO PROVIDE THIS ORDER HAS THE SAME EFFECT AS A JUDGMENT OF THE COURT; TO AMEND SECTION 1‑23‑660, AS AMENDED, RELATING TO THE ADMINISTRATIVE LAW COURT DIVISION OF MOTOR VEHICLE HEARINGS, SO AS TO GIVE THE CHIEF JUDGE OF THE ADMINISTRATIVE LAW COURT THE AUTHORITY TO PROMULGATE RULES GOVERNING THE PRACTICE AND PROCEDURES BEFORE THE DIVISION WHICH ARE SUBJECT TO REVIEW BY THE SUPREME COURT; TO AMEND SECTION 56‑1‑10, AS AMENDED, RELATING TO DEFINITIONS OF TERMS CONTAINED IN THE PROVISIONS RELATING TO THE DEPARTMENT OF MOTOR VEHICLES, SO AS TO PROVIDE DEFINITIONS FOR CERTAIN TERMS THAT RELATE TO THE DIVISION OF MOTOR VEHICLE HEARINGS; TO AMEND SECTION 56‑1‑370, RELATING TO THE REVIEW OF THE CANCELLATION, SUSPENSION, OR REVOCATION OF A DRIVER’S LICENSE, SO AS TO DELETE THE PROVISION THAT ALLOWS THE DEPARTMENT OF MOTOR VEHICLES TO CONDUCT THE REVIEW AND PROVIDE THAT THE DIVISION OF MOTOR VEHICLE HEARINGS SHALL CONDUCT THESE PROCEEDINGS; TO AMEND SECTION 56‑1‑410, RELATING TO THE JUDICIAL REVIEW OF A DEPARTMENT OF MOTOR VEHICLES ORDER THAT CANCELS, SUSPENDS, OR REVOKES A DRIVER’S LICENSE UNDER CERTAIN CIRCUMSTANCES, SO AS TO DELETE THE PROVISIONS THAT RELATE TO THE REVIEW OF A DECISION OF THE DEPARTMENT OF MOTOR VEHICLES AND TO PROVIDE FOR THE REVIEW OF A DECISION ISSUED BY A HEARING OFFICER OF THE DIVISION OF MOTOR VEHICLE HEARINGS; TO AMEND SECTION 56‑1‑1030, RELATING TO THE REVOCATION OF THE DRIVER’S LICENSE OF A HABITUAL OFFENDER, SO AS TO PROVIDE THAT A REVOCATION PROCEEDING MUST BE CONDUCTED BEFORE THE DIVISION OF MOTOR VEHICLE HEARINGS; TO AMEND SECTION 56‑1‑1090, RELATING TO THE ISSUANCE OF A LICENSE TO A HABITUAL OFFENDER, SO AS TO DELETE THE TERMS “DEPARTMENT OF MOTOR VEHICLES” AND “MAGISTRATE” AND SUBSTITUTE THEM FOR THE TERMS “HEARING OFFICER” AND “ADMINISTRATIVE LAW JUDGE”, AND TO PROVIDE THAT A PETITION TO OBTAIN A DRIVER’S LICENSE PURSUANT TO THIS PROVISION MUST BE FILED WITH THE DIVISION OF MOTOR VEHICLE HEARINGS; TO AMEND SECTION 56‑5‑2951, RELATING TO THE SUSPENSION OF A PERSON’S DRIVER’S LICENSE FOR HIS REFUSAL TO SUBMIT TO TESTING FOR CERTAIN LEVELS OF ALCOHOL CONCENTRATION, SO AS TO PROVIDE THAT ADMINISTRATIVE HEARINGS THAT ARE CONDUCTED PURSUANT TO THIS PROVISION MUST BE CONDUCTED BY A HEARING OFFICER OF THE DIVISION OF MOTOR VEHICLE HEARINGS AND REVIEWED BY THE ADMINISTRATIVE LAW COURT, AND TO PROVIDE THAT THE ARRESTING LAW ENFORCEMENT OFFICER OR DATA MASTER OPERATOR IS A PARTY OF RECORD IN ALL HEARINGS CONDUCTED PURSUANT TO THIS SECTION; TO AMEND SECTION 56‑9‑363, RELATING TO AN ADMINISTRATIVE HEARING TO CHALLENGE THE SUSPENSION OF A DRIVER’S LICENSE UNDER CERTAIN CIRCUMSTANCES, SO AS TO PROVIDE THAT THE HEARING MUST BE CONDUCTED BEFORE THE DIVISION OF MOTOR VEHICLE HEARINGS WITH APPEALS FILED WITH THE ADMINISTRATIVE LAW COURT; TO AMEND SECTION 56‑15‑350, RELATING TO THE DENIAL, SUSPENSION, OR REVOCATION OF A DRIVER’S LICENSE BY THE DEPARTMENT OF MOTOR VEHICLES UNDER CERTAIN CIRCUMSTANCES, SO AS TO PROVIDE THAT A LICENSEE MAY HAVE THIS DECISION REVIEWED BY THE DIVISION OF MOTOR VEHICLE HEARINGS; AND TO REPEAL SECTION 56-5-2952, RELATING TO THE FILING FEE FOR AN ADMINISTRATIVE HEARING; AND TO REPEAL SECTION 56‑9‑320, RELATING TO JUDICIAL REVIEW OF ORDERS OR ACTS OF THE DEPARTMENT OF MOTOR VEHICLES.


Amend Title To Conform

Be it enacted by the General Assembly of the State of South Carolina:

SECTION
1.
Section 1‑23‑600 of the 1976 Code as last amended by Act 202 of 2004, is further amended to read:


“Section 1‑23‑600.
(A)
A full and complete record must be kept of all contested cases and regulation hearings before an administrative law judge. All testimony shall be reported, but need not be transcribed unless a transcript is requested by any party. The party requesting a transcript is responsible for the costs involved. Proceedings before administrative law judges are open to the public unless confidentiality is allowed or required by law. The presiding administrative law judge must render the decision in a written order. The decisions or orders of administrative law judges are not required to be published, but are available for public inspection unless the confidentiality thereof is allowed or required by law. 


(B)
An administrative law judge shall preside over all hearings of contested cases as defined in Section 1‑23‑310 involving the departments of the executive branch of government in which a single hearing officer is authorized or permitted by law or regulation to hear and decide such cases, except those arising under the Occupational Safety and Health Act, those matters which are otherwise provided for in Title 56, or those other cases or hearings which are prescribed for or mandated by federal law or regulation, unless otherwise by law specifically assigned to the jurisdiction of the Administrative Law Court.


(C)
All requests for a hearing before the Administrative Law Court must be filed in accordance with the court’s rules of procedure. Any party that files a request for a hearing with the Administrative Law Court must simultaneously serve a copy of the request on the affected agency. Upon the filing of the request, the chief judge shall assign an administrative law judge to the case. 


(D)
An administrative law judge also shall preside over all hearings of appeals from final decisions of contested cases before professional and occupational licensing boards or commissions within the Department of Labor, Licensing and Regulation, or as otherwise provided by law, pursuant to Section 1‑23‑380.


(E)
If a petition for judicial review of a final order of the Administrative Law Court is not filed in accordance with the provisions of Section 1‑23‑600, upon request of a party to the proceedings, the clerk of the Administrative Law Court must file a certified copy of the final order with a clerk of the circuit court, as requested, or court of competent jurisdiction, as requested.  After filing, the certified order has the same effect as a judgment of the court where filed and may be recorded, enforced, or satisfied in the same manner as a judgment of that court.”

SECTION
2.
Section 1‑23‑660 of the 1976 Code as last amended by Act 128 of 2005, is further amended to read:


“Section 1‑23‑660.
There is created within the Administrative Law Court the Division of Motor Vehicle Hearings.  The chief judge of the Administrative Law Court shall serve as the Director of the Division of Motor Vehicle Hearings.  The duties, functions, and responsibilities of all hearing officers and associated staff of the Department of Motor Vehicles are devolved upon the Administrative Law Court effective January 1, 2006.  The hearing officers and staff positions, together with the appropriations relating to these positions, are transferred to the Division of Motor Vehicle Hearings of the Administrative Law Court on January 1, 2006.  The hearing officers and staff shall be appointed, hired, contracted, and supervised by the chief judge of the court and shall continue to exercise their present Department of Motor Vehicle functions, duties, and responsibilities under the auspices of the Administrative Law Court as directed by the chief judge and shall perform such other functions and duties as the chief judge of the court prescribes.  All employees of the division shall serve at the will of the chief judge.  The chief judge is solely responsible for the administration of the division, the assignment of cases, and the administrative duties and responsibilities of the hearing officers and staff.  Notwithstanding another provision of law, the chief judge also has the authority to promulgate rules governing practice and procedures before the division.  These rules are subject to review as are the rules of procedure promulgated by the Supreme Court pursuant to Article V of the South Carolina Constitution.  Notwithstanding the foregoing, and in addition to the assistant provided for in Section 1‑23‑580(B), the Administrative Law Court must hire and supervise a law clerk or other assistant solely to assist the judges who hear Department of Motor Vehicle Hearing appeals with the administration of those appeals.  The law clerk or other assistant must be selected by a majority of the judges who hear Department of Motor Vehicle Hearing appeals.  The position must be funded from the appropriations to hear cases from the Department of Motor Vehicles and must be filled before the support staff of the division shall assume their functions and duties with the court. 


The Budget and Control Board shall assist with all necessary actions to be taken to accomplish this transfer in consultation with the agency head of the transferring and receiving agencies. 


Notwithstanding another provision of law, the hearing officers shall conduct hearings in accordance with Chapter 23 of Title 1, the Administrative Procedures Act, and the rules of procedure for the Administrative Law Court, at suitable locations as determined by the chief judge. For purposes of this section, any law enforcement agency that employs an officer who requested a breath test and any law enforcement agency that employs a person who acted as breath test operator resulting in a suspension pursuant to Sections 56‑1‑286 or 56‑5‑2951 is a party to the hearing and shall be served with appropriate notice, afforded the opportunity to request continuances and participate in the hearing, and  provided a copy of all orders issued in the action.  Representatives of the Department of Motor Vehicles are not required to appear at implied consent, habitual offender, financial responsibility, or point suspension hearings.  The Department of Motor Vehicles shall continue to provide the existing locations within their facilities for such hearings as prescribed by the chief judge.  The hearing officers are bound by the Code of Judicial Conduct, as contained in Rule 501 of the South Carolina Appellate Court Rules.  Appeals from decisions of the hearing officers must be taken to the Administrative Law Court pursuant to the court’s appellate rules of procedure.  Tape recordings of all hearings will be made part of the record on appeal, along with all evidence introduced at hearings, and copies will be provided to parties to those appeals at no charge.  The chief judge shall not hear any appeals from these decisions. Nonetheless, the chief judge is not disqualified from, and remains responsible for, adjudicating cases under Section 1‑23‑600.” 

SECTION
3.
Section 56‑1‑10 of the 1976 Code as last amended by Act 170 of 2005, is further amended by adding at the end:


“(23)
‘Division of Motor Vehicle Hearings’ means the Division of Motor Vehicle Hearings created by Section 1‑23‑660.  The Division of Motor Vehicle Hearings conducts all hearings or administrative hearings arising from department actions.


(24)
‘Administrative hearing’ means a ‘contested case hearing’ as defined in Section 1‑23‑310.  It is a hearing conducted pursuant to the South Carolina Administrative Procedures Act.”

SECTION
4.
Section 56‑1‑370 of the 1976 Code is amended to read:


“Section 56‑1‑370.
The licensee may, within ten days after notice of suspension, cancellation, or revocation, except in cases where the suspension, cancellation, or revocation is made mandatory upon the Department of Motor Vehicles, request in writing a review and upon receipt of the request the department shall afford him a review  an administrative hearing with the Division of Motor Vehicle Hearings in accordance with the rules of procedure of the Administrative Law Court and the State Administrative Procedures Act, in the judicial circuit where the licensee was arrested unless the department Division of Motor Vehicle Hearings and the licensee agree that the review hearing may be held in some other another jurisdiction.  The review may hearing must be held heard by a duly authorized agent of the department hearing officer of the Division of Motor Vehicle Hearings.  Upon the review, the department hearing officer shall either rescind it’s the department’s order of suspension, cancellation, or revocation or, good cause appearing therefor, may continue, modify, or extend the suspension, cancellation, or revocation of the license.” 

SECTION
5.
Section 56‑1‑1030 of the 1976 Code is amended to read:


“Section 56‑1‑1030.
When a person is convicted of one or more of the offenses listed in Section 56‑1‑1020(a), (b), or (c), the Department of Motor Vehicles must review its records for that person.  If the department’s department determines after review of its records shows that the person is an habitual offender as defined in Section 56‑1‑1020, the department must institute agency proceedings in accordance with the Administrative Procedures Act to revoke or suspend the person’s driver’s license except that appeals under this section must be made to the appropriate magistrate’s court as set forth below revoke or suspend the person’s driver’s license. 


If after appropriate proceedings, the department finds the person to be an habitual offender, the department shall direct the person not to operate a motor vehicle on the highways of this State and to surrender his driver’s license or permit to the department.  A resident of South Carolina found to be an habitual offender may appeal the decision to the chief magistrate in the county in which the appellant resides Division of Motor Vehicle Hearings in accordance with its rules of procedure.  A nonresident person found to be an habitual offender may appeal to the chief magistrate of Richland County.  In any appeal, the magistrate shall hear and determine the matter de novo.”

SECTION
6.
Section 56‑1‑1090 of the 1976 Code is amended to read:


“Section 56‑1‑1090.
No license to operate motor vehicles in this State may be issued to an habitual offender nor shall a nonresident habitual offender operate a motor vehicle in this State: 


(a)
for a period of five years from the date of a final decision by the Department of Motor Vehicles that a person is an habitual offender and if, upon appeal, the finding is sustained by a magistrate unless the period is reduced to two years as permitted in item (c); 


(b)
until financial responsibility requirements are met; 


(c)
until, upon petition to the Division of Motor Vehicle Hearings and for good cause shown, the department hearing officer may restore to the person the privilege to operate a motor vehicle in this State upon terms and conditions as the department may prescribe, subject to other provisions of law relating to the issuance of drivers’ licenses.  The petition permitted by this item may be filed after one year has two years have expired from the date of the decision of the department finding the person to be an habitual offender.  At this time and after hearing, the department hearing officer may reduce the five‑year period of item (a) to a two‑year period for good cause shown.  If the two‑year period is granted, it must run from the date of the final decision of the department hearing officer.  If the two‑year period is not granted, no petition may be filed again until after five years have expired from the date of the decision of the department hearing officer.  However, a petition or court order is not required for the restoration of driving privileges, and the issuance of a license after the five‑year waiting period has expired and all financial responsibilities have been fulfilled.”

SECTION
7.
Section 56‑5‑2951(F) and (G) of the 1976 Code is amended to read:


“(F)
An administrative hearing must be held within thirty days after the request for the hearing is received by the Department of Motor Vehicles Division of Motor Vehicle Hearings. If the department Division of Motor Vehicle Hearings does not hold the hearing within thirty days, the Division of Motor Vehicle Hearings must issue a written order must be issued by the department within thirty days. The order must set forth ,stating the reasons why the hearing was not held within thirty days, and a new providing a schedule date for the hearing must be scheduled. If the department Division of Motor Vehicle Hearings does not issue a written order within thirty days or fails within thirty days to notify the defendant person of a new hearing date, the person must have his driver’s license, permit, or nonresident operating privilege reinstated. The scope of the hearing must be is limited to whether the person: 



(1)
was lawfully arrested or detained; 



(2)
was advised in writing of the rights enumerated in Section 56‑5‑2950; 



(3)
refused to submit to a test pursuant to Section 56‑5‑2950; or 



(4)
consented to taking a test pursuant to Section 56‑5‑2950, and the: 




(a)
reported alcohol concentration at the time of testing was fifteen one‑ hundredths of one percent or more; 




(b)
individual who administered the test or took samples was qualified pursuant to Section 56‑5‑2950; 




(c)
tests administered and samples obtained were conducted pursuant to Section 56‑5‑2950; and 




(d)
the machine was working properly. 


Nothing in this section prohibits the introduction of evidence at the administrative hearing on the issue of the accuracy of the breath test result. 


A written order must be issued to the person all parties either reversing or upholding the suspension of the person’s license, permit, or nonresident’s operating privilege, or denying the issuance of a license or permit within thirty days after the conclusion of the administrative hearing. If the suspension is upheld, the person must receive credit for the number of days his license was suspended before he received a temporary alcohol restricted license and requested the administrative hearing.


(G)
An administrative hearing is a contested case proceeding under the Administrative Procedures Act, and a person has a right to judicial review appeal the decision of the hearing officer pursuant to that act to the Administrative Law Court in accordance with its appellate rules. The filing of a petition for review an appeal stays the suspension until a final decision is issued on appeal.”

SECTION
8.
Section 56‑1‑286(O) and (P) of the 1976 Code is amended to read:


“(O)
 An administrative hearing must be held within thirty days after the request for the hearing is received by the department Division of Motor Vehicle Hearings. If the department Division of Motor Vehicle Hearings does not hold the hearing within thirty days, the Division of Motor Vehicle Hearings must issue a written order must be issued by the department within thirty days. The order must set forth stating the reasons why the hearing was not held within thirty days, and a new providing a schedule date for the hearing must be scheduled. If the department Division of Motor Vehicle Hearings does not issue a written order within thirty days or fails within thirty days to notify the defendant person of a new hearing date, the person shall have his driver’s license, permit, or nonresident operating privilege reinstated. The scope of the hearing must be is limited to whether the person: 



(1)
was lawfully arrested or detained; 



(2)
was advised in writing of the rights enumerated in subsection (I); 



(3)
refused to submit to a test pursuant to this section; or 



(4)
consented to taking a test pursuant to this section, and the: 




(a)
reported alcohol concentration at the time of testing was two one‑ hundredths of one percent or more; 




(b)
individual who administered the test or took samples was qualified pursuant to this section; 




(c)
test administered and samples taken were conducted pursuant to this section; and 




(d)
the machine was operating properly. 


Nothing in this section prohibits the introduction of evidence at the administrative hearing on the issue of the accuracy of the breath test result. 


A written order must be issued to the person all parties either reversing or upholding the suspension of the person’s license, permit, or nonresident’s operating privilege, or denying the issuance of a license or permit within thirty days after the conclusion of the administrative hearing. If the suspension is upheld, the person must receive credit for the number of days his license was suspended before he received a temporary alcohol restricted license and requested the administrative hearing. 


(P)
An administrative hearing is a contested proceeding under the Administrative Procedures Act, and a person has a right to judicial review appeal the decision of the hearing officer pursuant to that act to the Administrative Law Court in accordance with its appellate rules. The filing of a petition for review an appeal shall stay the suspension until a final decision is issued.” 

SECTION
9.
Section 56‑9‑363 of the 1976 Code is amended to read:


“Section 56‑9‑363.
The Department of Motor Vehicles may in the administration of this article prescribe such form as it may deem necessary and require individuals to file sworn affidavits substantiating any claims for damages should the need arise.  Any person whose driving privilege becomes subject to suspension or is suspended under the provisions of this article may request an informal administrative hearing with the Division of Motor Vehicle Hearings prior to the suspension or within thirty days after  written notice of the suspension in order that he might prove to the Department that no reasonable possibility exists that a civil court might enter a judgment against him as a result of the accident in question.  The hearing so conducted shall not be bound by the rules of the law and shall be informal.  The petitioner may present witnesses and any other evidence which he deems necessary to produce and he shall bear the costs thereof.  Any person aggrieved by the decision of the Department hearing officer following the hearing may file a petition in the circuit court of the county in which he resides for a trial de novo an appeal with the Administrative Law Court in accordance with its appellate rules.”  

SECTION
10.
Section 56‑15‑350 of the 1976 Code is amended to read:


“Section 56‑15‑350.
Any license issued under this chapter may be denied, suspended, or revoked, if the applicant or licensee or an agency of the applicant or licensee acting for the applicant or licensee is determined by the Department of Motor Vehicles to have: 


(a)
Made made a material misstatement in the application for the license; 


(b)
Violated violated any provision of this chapter; 


(c)
Been been found by a court of competent jurisdiction to have committed any fraud connected with the sale or transfer of a motor vehicle; 


(d)
Employed employed fraudulent devices, methods, or practices in connection with meeting the requirements placed on dealers and wholesalers by the laws of this State; 


(e)
Been been convicted of any violation of law involving the acquisition or transfer of a title to a motor vehicle or of any violation of law involving tampering with, altering, or removing motor vehicle identification numbers or markings; 


(f)
Been been found by a court of competent jurisdiction to have violated any federal or state law regarding the disconnecting, resetting, altering, or other unlawful tampering with a motor vehicle odometer, including the provisions of 15 U.S.C. Sections 1981‑1991; 


(g)
Refused refused or failed to comply with the department’s reasonable requests to inspect or copy the records, books, and files of the dealer or wholesaler or failed to maintain records of each motor vehicle transaction as required by this chapter or by state and federal law pertaining to odometer records;  or 


(h)
Given given, loaned, or sold a dealer license plate to any person or otherwise to have allowed the use of any dealer license plate in any way not authorized by Section 56‑3‑2320.  Any dealer license plate issued to a dealer or wholesaler pursuant to Section 56‑3‑2320 which is determined by the department to be improperly displayed on any vehicle or in the possession of any unauthorized person is prima facie evidence of a violation of this section by the dealer or wholesaler to whom the license plate was originally issued. 


The Department department shall notify the licensee or applicant in writing at the mailing address provided in his application of its intention to deny, suspend, or revoke his license at least twenty days in advance and shall provide inform the licensee an opportunity for a hearing of his right to request an administrative hearing with the Division of Motor Vehicle Hearings in accordance with the rules of procedure for the Administrative Law Court and pursuant to the Administrative Procedures Act of this State.  A licensee desiring a hearing shall file a request it in writing with the Division of Motor Vehicle Hearings within ten days of receiving notice of the proposed denial, suspension, or revocation of his dealer’s or wholesaler’s license. 


Upon the a denial, suspension, or revocation of a license, the licensee shall immediately return to the department the license and all dealer license plates.” 

SECTION
11.
Sections 56‑1‑410, 56‑5‑2952, and 56‑9‑320 of the 1976 Code are repealed.

SECTION
12.
The repeal or amendment by this act of any law, whether temporary or permanent or civil or criminal, does not affect pending actions, rights, duties, or liabilities founded thereon, or alter, discharge, release or extinguish any penalty, forfeiture, or liability incurred under the repealed or amended law, unless the repealed or amended provision shall so expressly provide.  After the effective date of this act, all laws repealed or amended by this act must be taken and treated as remaining in full force and effect for the purpose of sustaining any pending or vested right, civil action, special proceeding, criminal prosecution, or appeal existing as of the effective date of this act, and for the enforcement of rights, duties, penalties, forfeitures, and liabilities as they stood under the repealed or amended laws.

SECTION
13.
Section 56‑5‑4160 of the 1976 Code is amended to read:


“Section 56‑5‑4160.
(A)
An officer or agent of the Department of Public Safety having reason to believe that the weight of a vehicle and load is unlawful may require the driver to stop and submit to a weighing of the vehicle and load either by means of portable or stationary scales and may require that the vehicle be driven to the nearest public scales.  Whenever an officer upon weighing a vehicle and load determines that the weight is unlawful, he may require the driver to stop the vehicle in a suitable place and remain standing until the portion of the load necessary to reduce the axle weight, or gross weight of the vehicle, or both, to the limits permitted under this chapter is removed.    All material unloaded must be cared for by the owner or operator of the vehicle at his own risk.  In determining whether the limits established by Section 56‑5‑4130 or 56‑5‑4140 have been exceeded, the scaled weights of the gross weight of vehicles and combinations of vehicles are considered to be not closer than ten percent to the true gross weight, except as otherwise provided in Section 56‑5‑4140. 


(B)
A person who operates a vehicle on a public highway whose axle weight is in excess of the limits imposed by Section 56‑5‑4130 or 56‑5‑4140 is guilty of a misdemeanor and, upon conviction, must be fined not more than one hundred dollars five cents per pound or imprisoned not more than thirty days, or both.  If a vehicle does not exceed the gross weight limits provided for by this article, and the axle weight limits are not exceeded by more than five percent including enforcement tolerances, the fine imposed is reduced by fifty percent with a minimum fine of twenty‑five dollars. 


(C)
A person who operates a vehicle found to exceed the excess gross weight limitations imposed by Section 56‑5‑4130 or 56‑5‑4140 is guilty of a misdemeanor and, upon conviction, shall pay to the Department of Public Safety a fine based on the following scale: 


     POUNDS OF EXCESS                       AMOUNT OF FINE 


          WEIGHT                              IN DOLLARS 


 (1)    500‑‑ 1500 lbs.:                        $25.00 


 (2)   1501‑‑ 2500 lbs.:                         45.00 


 (3)   2501‑‑ 3500 lbs.:                         60.00 


 (4)   3501‑‑ 4250 lbs.:                        135.00 


 (5)   4251‑‑ 5250 lbs.:                        180.00 


 (6)   5251‑‑ 6250 lbs.:                        300.00 


 (7)   6250‑‑ 7250 lbs.:                        460.00 


 (8)   7251‑‑ 8250 lbs.:                        600.00 


 (9)   8251‑‑10250 lbs.:                        700.00 


(10)  10251‑‑lbs. and over:    10 cents for each pound 



(1)
500‑3,500 pounds: four cents per pound over weight limit;



(2)
3,501‑6000 pounds: six cents per pound over weight limit, beginning with the first pound in excess;



(3)
6,001 pounds and over: ten cents per pound over weight limit, beginning with the first pound in excess.


The fine imposed pursuant to items (1), and (2), (3), (4), (5) and (6) must be equal to one‑half the rate for vehicles transporting raw farm or forest products from the farm or forest to the first market, or by fully enclosed motor vehicles designed specifically for collecting, compacting, and hauling garbage from residences or from garbage dumpsters, or by motor vehicles operating open top trailers used for hauling recyclables, scrap, and waste materials from sites without facilities for weighing, when operating for those purposes. If an operator is found to be in violation of both gross and axle limits, only one citation may be issued, the fine being for the greater of the two, for that load.  No fine may be issued for violation of the vehicle registration statues if that vehicle is registered for the maximum allowable weight for that class of vehicle as provided in Section 56‑5‑4140. 


If the operator of the vehicle, upon conviction, fails to remit the fine imposed by this subsection to the Department of Public Safety, the owner of the vehicle is responsible for remitting the fine.  The court is prohibited from suspending any portion of this fine.


(D)(1)
A person who operates a vehicle found to have out‑of‑service violations, other than violations of brakes out of adjustment and lighting violations which can be repaired at the scene, detected during a roadside inspection is guilty of a misdemeanor and, upon conviction, shall pay to the Department of Public Safety a fine of two hundred dollars.



(2)(a)
An individual who operates a commercial motor vehicle on a public highway whose vehicle or driver is in violation of the out‑of‑service order as defined in 49 CFR 390.5 is guilty of a misdemeanor and, upon conviction, must be fined five hundred dollars.




(b)
A company or individual who operates or allows a commercial motor vehicle to be operated on a public highway in violation of a motor carrier operation out‑of‑service order, or order to cease operation, is guilty of a misdemeanor and, upon conviction, must be fined one thousand dollars.



(3)
If the operator of the vehicle, upon conviction, fails to remit the fine imposed by this subsection to the Department of  Public Safety, the owner of the vehicle is responsible for remitting the fine.  The court is prohibited from suspending any portion of this fine.


(D)(E)
At the time that a uniform size, and weight, and safety citation is issued pursuant to this section, the officer or agent who is authorized to issue the citation must inform the individual receiving the citation that he has the option, at that time, to elect to pay his fine directly to the Department of Public Safety or to receive a hearing in magistrates magistrate’s court.  If the individual at the time the citation is issued elects to pay his fine directly to the department within fourteen twenty‑eight days, as specified on the citation, no assessments may be added to the original fine pursuant to this section.  The fine may be deposited with the arresting officer or a person the department may designate.  The fine must be deposited in full or other arrangements satisfactory to the department for payment must be made before the operator is allowed to move the vehicle.  If there is no conviction, the fine must be returned to the owner promptly.

(E)(F)
Magistrates have jurisdiction of all contested violations of this section.  All monies collected pursuant to Section 56‑5‑4160 must be forwarded to the Department of Public Safety as provided for in this section.  A magistrate, within forty‑five days, must forward all monies collected to the department for deposit in the account established in this section.  The department shall use these monies to establish and maintain automated data bases, to upgrade and refurbish existing weigh stations, to purchase and maintain portable scales, to hire additional other funded troopers or State Transport Police officers Officers, to purchase equipment for State Transport Police Officers, and to procure other commercial motor vehicle safety measures, and fund other commercial motor vehicle safety programs that the department considers necessary.  The fine may be deposited with the arresting officer or a person the department may designate.  The fine must be deposited in full or other arrangements satisfactory to the department for payment must be made before the operator is allowed to move the vehicle.  If there is no conviction, the fine must be returned to the owner promptly. 


‘Conviction’, as used in this section, also includes the entry of a plea of guilty or nolo contendere and the forfeiture of bail or collateral deposited to secure a defendant’s presence in the court. 


If the fine is not paid in full to the Department of Public Safety within forty‑five days after conviction, the license and registration of the vehicle found to violate Section 58‑23‑1120 or Regulations 38‑423 et seq. or exceed the limits imposed by Section 56‑5‑4130 or 56‑5‑4140 must be suspended.  The owner of the vehicles immediately shall return the license and registration of the vehicle to the Department of Motor Vehicles.  If a person fails to return them as provided in this section, the Department of Motor Vehicles may secure possession of them by a commissioned trooper or officer.  The suspension continues until the fine is paid in full. 


(F)(G)
The Department of Public Safety shall provide a separate uniform citation to be used by the Size and Weight State Transport Police Division of the Department of Public Safety.  The uniform citation must be used for all size, and weight, and safety violations which the Size and Weight State Transport Police Division of the Department of Public Safety is primarily is responsible for enforcing. 


(G)(H)
The issuance of a uniform citation to the operator of a vehicle for a violation of this section, Section 58‑23‑1120, or Regulations 38‑423 et seq. constitutes notice to the owner of the violation.  The uniform citation must include the following language in bold letters to be printed across the bottom of the citation ‘THE ISSUANCE OF SIZE, AND WEIGHT, AND SAFETY UNIFORM CITATION TO THE OPERATOR OF A VEHICLE CONSTITUTES NOTICE TO THE OWNER OF A SIZE, AND WEIGHT OR SAFETY VIOLATION’. 


(I)
An individual who fails to conduct a safety inspection of a vehicle as required by Part 396 of the Federal Motor Carrier Safety Regulations or fails to have in his possession documentation that an inspection has been performed must be fined one hundred dollars per vehicle operated in violation of this subsection.


(J)
Motor carriers, officers, or agents in charge of them, who fail or refuse to permit authorized State Transport Police representatives or employees to examine and inspect their books, records, accounts and documents, or their plants, property, or facilities, as provided by law and with reasonable notice, are guilty of a misdemeanor.  Each day of such failure or refusal constitutes a separate offense and each offense is punishable by a fine of one thousand dollars.


(H)(K)
Notwithstanding any other provision of law, all fines collected pursuant to this section must be deposited into an account in the Office of the State Treasurer and called the ‘Size, and Weight, and Safety Revitalization Program Fund for Permanent Improvements.’  Monies credited to the fund may only be expended as authorized in item (E)(F) of this section.” 

SECTION
14.
SECTION 13 of this act takes effect ninety days after approval by the Governor.  The remaining SECTIONS contained in this act take effect upon approval by the Governor.
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