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THE COMMITTEE ON JUDICIARY

To whom was referred a Bill (S. 15) to amend the Code of Laws of South Carolina, 1976, by adding Article 3, Chapter 4, Title 20 by enacting the “Uniform Interstate Enforcement of Domestic‑Violence Protection Orders Act”, etc., respectfully

REPORT:

That they have duly and carefully considered the same and recommend that the same do pass with amendment:


Amend the bill, as and if amended, page 3, Section 20-4-340(A), as contained in SECTION 1, by striking line 34 in its entirety and inserting:


/
Section 20‑4‑340.
(A)
A law enforcement officer of this State,




/


Amend the bill further, page 4, Section 20-4-350(D), as contained in SECTION 1, by striking lines 35‑38 in their entirety and inserting:


/
(D)
An individual registering a foreign protection order shall file an affidavit by the protected individual in the family court stating that, to the best of the protected individual’s knowledge, the order is currently in effect.


/


Amend the bill further, as and if amended, page 5, Section 20-4-395, as contained in SECTION 1, by striking lines 31‑36 in their entirety and inserting:


/

Section 20‑4‑395.
This article applies to protection orders issued before July 1, 2007, and to continuing actions for enforcement of foreign protection orders commenced before July 1, 2007.  A request for enforcement of a foreign protection order made after June 30, 2007, for violations of a foreign protection order occurring before July 1, 2007, is governed by this article.”


Amend the bill further, as and if amended, page 5, after line 13, by inserting therein the following:


/

Section 20‑4‑375.
(A)
A person who knowingly or willfully makes, presents, files, or attempts to file a false, fictitious, or fraudulent foreign protection order is guilty of a felony and, upon conviction, must be fined not more than five thousand dollars or imprisoned for not more than five years, or both, in the discretion of the court.


(B)
If a family court determines that a person has knowingly or willfully made, presented, filed, or attempted to file a false, fictitious, or fraudulent foreign protection order, the respondent is entitled to recover from the person who made, presented, filed, or attempted to file the report such relief as may be appropriate, including:



(1)
actual damages;



(2)
punitive damages; and



(3)
a reasonable attorney’s fee and other litigation costs reasonably incurred.
/


Amend the bill further, as and if amended, page 5, after line 40, by adding an appropriately numbered SECTION to read:


/
SECTION
____.
Section 20‑4‑140 of the 1976 Code is repealed.

/


Renumber sections to conform.


Amend title to conform.

JAMES H. RITCHIE, JR. for Committee.

            
STATEMENT OF ESTIMATED FISCAL IMPACT
ESTIMATED FISCAL IMPACT ON GENERAL FUND EXPENDITURES:

Minimal (Some additional costs expected but can be absorbed)

ESTIMATED FISCAL IMPACT ON FEDERAL & OTHER FUND EXPENDITURES:

$0 (No additional expenditures or savings are expected)

EXPLANATION OF IMPACT:

Department of Social Services

The department indicates that this bill would require additional costs associated with receiving, distributing and documenting the process but would be absorbed within existing resources.

Judicial Department


The department indicates this bill will have no fiscal impact on the General Fund of the State, nor on federal and/or other funds.
LOCAL GOVERNMENT IMPACT:


Six local governments indicate enactment would have little or no impact on expenditures.  One locality indicated it would incur costs associated with additional clerical staff estimated at $26,000.  This staff would assist the Sheriff Department and Clerk of Court.

Approved By:

Don Addy


Office of State Budget

A BILL

TO AMEND THE CODE OF LAWS OF SOUTH CAROLINA, 1976, BY ADDING ARTICLE 3, CHAPTER 4, TITLE 20 BY ENACTING THE “UNIFORM INTERSTATE ENFORCEMENT OF DOMESTIC‑VIOLENCE PROTECTION ORDERS ACT”, TO ESTABLISH UNIFORM PROCEDURES FOR THE INTERSTATE ENFORCEMENT OF DOMESTIC VIOLENCE PROTECTION ORDERS, TO AUTHORIZE THE ENFORCEMENT OF PROTECTION ORDERS ISSUED IN ANOTHER STATE INCLUDING TERMS THAT PROVIDE RELIEF THAT THE COURTS OF THIS STATE WOULD LACK POWER TO PROVIDE; TO PROVIDE IMMUNITY FOR LAW ENFORCEMENT OFFICERS ACTING IN GOOD FAITH; TO AUTHORIZE THE ENFORCEMENT OF PROTECTION ORDERS ISSUED BY ANOTHER STATE WHICH ARE NOT REGISTERED OR FILED IN THIS STATE; TO PROVIDE AN OPTIONAL REGISTRATION PROCESS WHEREBY THE PROTECTED INDIVIDUAL CAN FILE A FOREIGN ORDER OF PROTECTION WITH THE FAMILY COURT; AND TO DESIGNATE SECTIONS 20‑4‑10 THROUGH 20‑4‑160 AS ARTICLE 1, CHAPTER 4, TITLE 20, ENTITLED “PROTECTION FROM DOMESTIC ABUSE”.

Be it enacted by the General Assembly of the State of South Carolina:

SECTION
1.
Chapter 4, Title 20 of the 1976 Code is amended by adding:

“Article 3

Uniform Interstate Enforcement of Domestic‑Violence 

Protection Orders Act


Section 20‑4‑310.
This article may be cited as the ‘Uniform Interstate Enforcement of Domestic‑Violence Protection Orders Act’.


Section 20‑4‑320.
For purposes of this article:


(1)
‘Foreign protection order’ means a protection order issued by a tribunal of another state.


(2)
‘Issuing state’ means the state whose tribunal issues a protection order.


(3)
‘Mutual foreign protection order’ means a foreign protection order that includes provisions in favor of both the protected individual seeking enforcement of the order and the respondent.


(4)
‘Protected individual’ means an individual protected by a protection order.


(5)
‘Protection order’ means an injunction or other order, issued by a tribunal under the domestic‑violence, family‑violence, or anti‑stalking laws of the issuing state, to prevent an individual from engaging in violent or threatening acts against, harassment of, contact or communication with, or physical proximity to, another individual. 


(6)
‘Respondent’ means the individual against whom enforcement of a protection order is sought.


(7)
‘State’ means a state of the United States, the District of Columbia, Puerto Rico, the United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of the United States. The term includes an Indian tribe or band that has jurisdiction to issue protection orders.


(8)
‘Tribunal’ means a court, agency, or other entity authorized by law to issue or modify a protection order.


Section 20‑4‑330.
(A)
A person authorized by the law of this State to seek enforcement of a protection order may seek enforcement of a valid foreign protection order in a tribunal of this State. The tribunal shall enforce the terms of the order, including terms that provide relief that a tribunal of this State would lack power to provide but for this section. The tribunal shall enforce the order, whether the order was obtained by independent action or in another proceeding, if it is an order issued in response to a complaint, petition, or motion filed by or on behalf of an individual seeking protection. In a proceeding to enforce a foreign protection order, the tribunal shall follow the procedures of this State for the enforcement of protection orders.


(B)
A tribunal of this State may not enforce a foreign protection order issued by a tribunal of a state that does not recognize the standing of a protected individual to seek enforcement of the order.


(C)
A tribunal of this State shall enforce the provisions of a valid foreign protection order which govern custody and visitation, if the order was issued in accordance with the jurisdictional requirements governing the issuance of custody and visitation orders in the issuing state.


(D)
A foreign protection order is valid if it:



(1)
identifies the protected individual and the respondent;



(2)
is currently in effect;



(3)
was issued by a tribunal that had jurisdiction over the parties and subject matter under the law of the issuing state; and



(4)
was issued after the respondent was given reasonable notice and had an opportunity to be heard before the tribunal issued the order or, in the case of an order ex parte, the respondent was given notice and has had or will have an opportunity to be heard within a reasonable time after the order was issued, in a manner consistent with the rights of the respondent to due process.


(E)
A foreign protection order valid on its face is prima facie evidence of its validity.


(F)
Absence of any of the criteria for validity of a foreign protection order is an affirmative defense in an action-seeking enforcement of the order.


(G)
A tribunal of this State may enforce provisions of a mutual foreign protection order which favor a respondent only if:



(1)
the respondent filed a written pleading seeking a protection order from the tribunal of the issuing State; and



(2)
the tribunal of the issuing state made specific findings in favor of the respondent.


Section 200‑4‑340.
(A)
A law enforcement officer of this State, upon determining that there is probable cause to believe that a valid foreign protection order exists and that the order has been violated, shall enforce the order as if it were the order of a tribunal of this State. Presentation of a protection order that identifies both the protected individual and the respondent and, on its face, is currently in effect constitutes probable cause to believe that a valid foreign protection order exists. For the purposes of this section, the protection order may be inscribed on a tangible medium or may have been stored in an electronic or other medium if it is retrievable in perceivable form. Presentation of a certified copy of a protection order is not required for enforcement.


(B)
If a foreign protection order is not presented, a law enforcement officer of this State may consider other information in determining whether there is probable cause to believe that a valid foreign protection order exists.


(C)
If a law enforcement officer of this State determines that an otherwise valid foreign protection order cannot be enforced because the respondent has not been notified or served with the order, the officer shall inform the respondent of the order, make a reasonable effort to serve the order upon the respondent, and allow the respondent a reasonable opportunity to comply with the order before enforcing the order.


(D)
Registration or filing of an order in this State is not required for the enforcement of a valid foreign protection order pursuant to this article.


Section 20‑4‑350.
(A)
Any individual may register a foreign protection order in this State. To register a foreign protection order, an individual shall:



(1)
present a certified copy of the order to the family court; or



(2)
present a certified copy of the order to the Department of Social Services and request that the order be registered with the family court.


(B)
Upon receipt of a foreign protection order, the family court shall register the order in accordance with this section. After the order is registered, the family court shall furnish to the individual registering the order a certified copy of the registered order.


(C)
The family court shall register an order upon presentation of a copy of a protection order which has been certified by the issuing state. A registered foreign protection order that is inaccurate or is not currently in effect must be corrected or removed from the registry in accordance with the law of this State.


(D)
An individual registering a foreign protection order shall file an affidavit by the protected individual stating that, to the best of the protected individual’s knowledge, the order is currently in effect.


(E)
A foreign protection order registered under this article may be entered in any existing state or federal registry of protection orders, in accordance with applicable law.


(F)
A fee may not be charged for the registration of a foreign protection order.


Section 20‑4‑360.
This State or a local governmental agency, or a law enforcement officer, prosecuting attorney, clerk of court, or any state or local governmental official acting in an official capacity, is immune from civil and criminal liability for an act or omission arising out of the registration or enforcement of a foreign protection order or the detention or arrest of an alleged violator of a foreign protection order if the act or omission was done in good faith in an effort to comply with this article.


Section 20‑4‑370.
A protected individual who pursues remedies under this article is not precluded from pursuing other legal or equitable remedies against the respondent. 


Section 20‑4‑380.
In applying and construing this Uniform Act, consideration must be given to the need to promote uniformity of the law with respect to its subject matter among states that enact it. 


Section 20‑4‑390.
If any section, subsection, paragraph, subparagraph, sentence, clause, phrase, or word of this act is for any reason held to be unconstitutional or invalid, such holding shall not affect the constitutionality or validity of the remaining portions of this act, the General Assembly hereby declaring that it would have passed this article, and each and every section, subsection, paragraph, subparagraph, sentence, clause, phrase, and word thereof, irrespective of the fact that any one or more other sections, subsections, paragraphs, subparagraphs, sentences, clauses, phrases, or words hereof may be declared to be unconstitutional, invalid, or otherwise ineffective.


Section 20‑4‑395.
This article applies to protection orders issued before July 1, 2005, and to continuing actions for enforcement of foreign protection orders commenced before July 1, 2005. A request for enforcement of a foreign protection order made after June 30, 2005, for violations of a foreign protection order occurring before July 1, 2005, is governed by this article.”

SECTION
2.
Sections 20‑4‑10 through 20‑4‑160, of the 1976 Code, are designated as Article 1 of Chapter 4, Title 20 entitled “Protection From Domestic Abuse”.

SECTION
3.
This act takes effect upon approval by the Governor.
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