A BILL

TO AMEND SECTION 62‑1‑302, AS AMENDED, CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING TO SUBJECT MATTER JURISDICTION OF THE PROBATE COURT, SO AS TO PROVIDE THAT THE MOVING PARTY MUST SHOW, AND THE PROBATE COURT MUST FIND, GOOD CAUSE FOR REMOVAL OF A PROBATE PROCEEDING TO THE CIRCUIT COURT; TO AMEND SECTION 62‑1‑308, AS AMENDED, RELATING TO APPEALS FROM THE PROBATE COURT, SO AS TO PROVIDE THAT THE COURT OF APPEALS MUST HEAR APPEALS DIRECTLY FROM THE PROBATE COURT; AND TO AMEND SECTION 62‑5‑433, AS AMENDED, RELATING TO SETTLEMENT OF CLAIMS OF MINORS OR INCAPACITATED PERSONS, SO AS TO INCREASE THE JURISDICTIONAL AMOUNT FOR CONCURRENT JURISDICTION OF THE PROBATE COURT FROM TWENTY‑FIVE THOUSAND DOLLARS TO ONE HUNDRED THOUSAND DOLLARS.

Be it enacted by the General Assembly of the State of South Carolina:

SECTION
1.
Section 62‑1‑302(d) of the 1976 Code, as last amended by Act 132 of 2005, is further amended to read:


“(d)(1)
Notwithstanding the exclusive jurisdiction of the probate court over the foregoing matters, any an action or a proceeding filed in the probate court and relating to the following subject matters, on motion of a party and upon a finding by the court of good cause, or by the court on its own motion, made not later than ten days following the date on which all responsive pleadings must be filed, must be removed to the circuit court and in these cases the circuit court shall proceed upon the matter de novo:



(1)(i)
formal proceedings for the probate of wills and for the appointment of personal representatives;



(2)(ii)
construction of wills;



(3)(iii)
actions to try title;



(4)(iv)
trusts;



(5)(v)
actions in which a party has a right to trial by jury and which involve an amount in controversy of at least five thousand dollars in value; and



(6)(vi)
actions concerning gifts made pursuant to the South Carolina Uniform Gifts to Minors Act, Section 20‑7‑140 et seq Subarticle 5, Article 3, Chapter 7, Title 20.


(2)
The probate court shall hold a hearing on a party’s motion for removal and issue a written order making a specific factual finding that good cause for the removal exists or does not exist.


(3)
The removal to the circuit court of an action or a proceeding within the exclusive jurisdiction of the probate court applies only to the particular action or proceeding removed, and the probate court otherwise retains continuing exclusive jurisdiction.”

SECTION
2.
Section 62‑1‑308 of the 1976 Code, as last amended by Act 55 of 1999, is further amended to read:


“Section 62‑1‑308.
Except as provided in subsection (g), appeals from the probate court must be to the circuit court of appeals and are governed by the following rules: 


(a)
A person interested in a final order, sentence, or decree of a probate court and considering himself injured by it may appeal to the circuit court of appeals in the same county.  The notice of intention to appeal to the circuit court of appeals must be filed in the office of the circuit probate court and in the office of the probate court and a copy served on all parties within ten days after receipt of written notice of the appealed from order, sentence, or decree of the probate court.  The grounds of appeal must be filed in the office of the probate court and a copy served on all parties within forty‑five days after receipt of written notice of the order, sentence, or decree of the probate court. 


(b)
Within thirty days after the grounds of appeal has been filed in the office of the probate court, as provided in subsection (a), the probate court shall make a return to the appellate court of appeals of the testimony, proceedings, and judgment and file it in the appellate court of appeals.  Upon final disposition of the appeal, all papers included in the return must be forwarded to the probate court. 


(c)
When an appeal according to law is taken from any a sentence or decree of the probate court, all proceedings in pursuance of the order, sentence, or decree appealed from shall must cease until the judgment of the circuit court, court of appeals, or Supreme Court is had.  If the appellant, in writing, waives his appeal before the entry of the judgment, proceedings may be had in the probate court as if no appeal had been taken. 


(d)
When the return has been filed in the circuit court of appeals as provided in subsection (b), the court shall hear and determine the appeal according to the rules of law.  The hearing must be strictly on appeal and no new evidence may not be presented. 


(e)
The final decision and judgment in cases appealed, as provided in this code, shall must be certified to the probate court by the circuit court, court of appeals, or Supreme Court, as the case may be, and the same proceedings shall must be had in the probate court as though the decision had been made in the probate court. 


(f)
A judge of a probate court must not be admitted to have any voice in judging or determining an appeal from his decision or be permitted to act as attorney or counsel. 


(g)
If the parties not in default consent either in writing or on the record at a hearing in the probate court, a party to a final order, sentence, or decree of a probate court who considers himself injured by it may appeal directly to the Supreme Court, and the procedure for the appeal must be governed by the South Carolina Appellate Court Rules.”

SECTION
3.
Section 62‑5‑433(A), (B), and (C) of the 1976 Code, as last amended by Act 398 of 2000, is further amended to read:


“(A)(1)
For purposes of this section and for any a claim exceeding twenty‑five one hundred thousand dollars in favor of or against any minor or incapacitated person, “court” means the circuit court of the county in which the minor or incapacitated person resides or the circuit court in the county in which the suit is pending. For purposes of this section and for any a claim not exceeding twenty‑five one hundred thousand dollars in favor of or against any minor or incapacitated person, “court” means either the circuit court or the probate court of the county in which the minor or incapacitated person resides or the circuit court or probate court in the county in which the suit is pending. 



(2)
‘Claim’ means the net or actual amount accruing to or paid by the minor or incapacitated person as a result of the settlement. 



(3)
‘Petitioner’ means either a conservator appointed by the probate court for the minor or incapacitated person or the guardian or guardian ad litem of the minor or incapacitated person if a conservator has not been appointed. 


(B)
The settlement of any a claim over twenty‑five one hundred thousand dollars in favor of or against any minor or incapacitated person for the payment of money or the possession of personal property must be effected on his behalf in the following manner: 



(1)
The petitioner must shall file with the court a verified petition setting forth all of the pertinent facts concerning the claim, payment, attorney’s fees, and expenses, if any, and the reasons why, in the opinion of the petitioner, the proposed settlement should be approved. For all claims that exceed twenty‑five one hundred thousand dollars, the verified petition must include a statement by the petitioner that, in his opinion, the proposed settlement is in the best interests of the minor or incapacitated person. 



(2)
If, upon consideration of the petition and after hearing the testimony as it may require requires concerning the matter, the court concludes that the proposed settlement is proper and in the best interests of the minor or incapacitated person, the court shall issue its order approving the settlement and authorizing the petitioner to consummate it and, if the settlement requires the payment of money or the delivery of personal property for the benefit of the minor or incapacitated person, to receive the money or personal property and execute a proper receipt and release or covenant not to sue therefor, which is binding upon the minor or incapacitated person. 



(3)
The order authorizing the settlement must require that payment or delivery of the money or personal property be made through the conservator. If a conservator has not been appointed, the petitioner shall, upon receiving the money or personal property, shall pay and deliver it to the court pending the appointment and qualification of a duly appointed conservator. If a party subject to the court order fails or refuses to pay the money or deliver the personal property as required by the order, he is liable and punishable as for contempt of court, but failure or refusal does not affect the validity or conclusiveness of the settlement. 


(C)
The settlement of any a claim that does not exceed twenty‑five one hundred thousand dollars in favor of or against a minor or incapacitated person for the payment of money or the possession of personal property may be effected in any of the following manners: 



(1)
If a conservator has been appointed, he may settle the claim without court authorization or confirmation, as provided in Section 62‑5‑424, or he may petition the court for approval, as provided in items (1), (2), and (3) of subsection (B). If the settlement requires the payment of money or the delivery of personal property for the benefit of the minor or incapacitated person, the conservator shall receive the money or personal property and execute a proper receipt and release or covenant not to sue therefor, which is binding upon the minor or incapacitated person. 



(2)
If a conservator has not been appointed, the guardian or guardian ad litem must petition the court for approval of the settlement, as provided in items (1) and (2) of subsection (B), and without the appointment of a conservator. The payment or delivery of money or personal property to or for a any minor or incapacitated person must be made in accordance with Section 62‑5‑103. If a party subject to the court order fails or refuses to pay the money or deliver the personal property, as required by the order and in accordance with Section 62‑5‑103, he is liable and punishable as for contempt of court, but failure or refusal does not affect the validity or conclusiveness of the settlement.”

SECTION
4.
This act takes effect upon approval by the Governor.
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