A BILL

TO AMEND THE CODE OF LAWS OF SOUTH CAROLINA, 1976, BY ADDING CHAPTER 91 TO TITLE 40 SO AS TO ENACT THE “REGISTRATION OF IMMIGRATION ASSISTANCE ACT”, TO PROVIDE FOR REGISTRATION AND OTHER REQUIREMENTS FOR PERSONS ENGAGED IN THE PROFESSION OF PROVIDING IMMIGRATION ASSISTANCE, INCLUDING DISCLOSURES AND CIVIL AND CRIMINAL PENALTIES; BY ADDING SECTION 43‑5‑252 SO AS TO PROVIDE THAT A PERSON MAY NOT RECEIVE FOOD ASSISTANCE PAYMENTS INCLUDING, BUT NOT LIMITED TO, FOOD STAMPS IF THE STATE ADMINISTERS THE ELIGIBILITY PROCESS, UNLESS THE PERSON VERIFIES THAT HE OR SHE IS LAWFULLY PRESENT IN THE STATE, AND TO REQUIRE SUCH A PERSON TO APPLY FOR SUCH BENEFITS THROUGH THE SYSTEMATIC ALIEN VERIFICATION OF ENTITLEMENT PROGRAM, AND TO PROVIDE THAT IT IS UNLAWFUL TO PROVIDE SUCH BENEFITS IN VIOLATION OF THIS ACT; BY ADDING SECTION 43‑5‑254 SO AS TO REQUIRE NUTRITION AND EDUCATIONAL COUNSELING FOR FOOD STAMP RECIPIENTS; AND TO CREATE A STUDY COMMITTEE TO STUDY APPROPRIATE ENFORCEMENT OF FEDERAL AND STATE LAWS RELATING TO THE PRESENCE OF ILLEGAL ALIENS IN THIS STATE AND TO RECOMMEND LEGISLATIVE CHANGES AS APPROPRIATE.
Be it enacted by the General Assembly of the State of South Carolina:

SECTION
1.A.
Title 40 of the 1976 Code is amended by adding:

“CHAPTER 91

Registration of Immigration Assistance


Section 40‑91‑10.
This chapter may be cited as the ‘Registration of Immigration Assistance Act’.

Section 40‑91‑20.
The purpose and intent of this chapter is to establish and enforce standards of ethics in the profession of immigration assistance by private individuals who are not licensed attorneys.

Section 40‑91‑30.
As used in this chapter, the term: 

(1)
‘Compensation’ means money, property, services, promise of payment, or anything else of value. 

(2)
‘Employed by’ means that a person is on the payroll of the employer and the employer deducts from the employee’s paycheck social security and withholding taxes or that a person receives compensation from the employer on a commission basis or as an independent contractor. 

(3)
‘Immigration assistance service’ means information or action provided or offered to customers or prospective customers related to immigration matters, excluding legal advice, recommending a specific course of legal action or providing other assistance that requires legal analysis, legal judgment, or interpretation of the law.

(4)
‘Immigration matter’ means any proceeding, filing, or action affecting the nonimmigrant, immigrant, or citizenship status of a person that arises pursuant to immigration and naturalization law, executive order, or presidential proclamation of the United States or any foreign country; or action of the United States Department of Labor, the United States Department of State, the United States Department of Homeland Security, or the United States Department of Justice.

Section 40‑91‑40.
(A)
A person who provides or offers to provide immigration assistance services may perform only the following services:


(1)
completing a government agency form, requested by the customer and appropriate to the customer’s needs only if the completion of that form does not involve a legal judgment for that particular matter; 


(2)
transcribing responses to a government agency form which is related to an immigration matter but not advising a customer as to his or her answers on those forms; 



(3)
translating information on forms to a customer and translating the customer’s answers to questions posed on those forms;


(4)
securing for the customer supporting documents currently in existence, including birth and marriage certificates, which may be needed to be submitted with government agency forms; 


(5)
translating documents from a foreign language into English;


(6)
notarizing signatures on government agency forms, if the person performing the service is a notary public commissioned in the State of South Carolina and is lawfully present in the United States;


(7)
making referrals, without fee, to attorneys who could undertake legal representation for a person in an immigration matter;


(8)
preparing or arranging for the preparation of photographs and fingerprints;


(9)
arranging for the performance of medical testing (including X‑rays and AIDS tests) and the obtaining of reports of such test results;


(10)
conducting English language and civics courses; and 


(11)
performing other services that the Office of the Secretary of State determines by rule may be appropriately performed by these persons in light of the purposes of this chapter. 

(B)
The following persons are exempt from the provisions of this chapter: 


(1)
an attorney licensed to practice law in South Carolina or an attorney licensed to practice law in another state or territory of the United States or in a foreign country when acting with the approval of a judge having lawful jurisdiction over the matter; 


(2)
a legal intern, clerk, paralegal, or person in a similar position employed by and under the direct supervision of a licensed attorney meeting the requirements of item (1) and rendering immigration assistance services in the course of employment;


(3)
a not‑for‑profit organization recognized by the Board of Immigration Appeals under 8 C.F.R. 292.2(a) and employees, of those organizations accredited pursuant to 8 C.F.R. 292.2(d); and 


(4)
an organization employing or desiring to employ an alien, where the organization, its employees, or its agents provide advice or assistance in immigration matters to alien employees or potential employees without compensation from the individuals to whom this advice or assistance is provided.

(C)
Nothing in this chapter regulates a business to the extent that this regulation is prohibited or preempted by federal law. 

(D)(1)
A person performing the services described in this chapter shall obtain a business license from the Office of the Secretary of State and as may be required by a local governing authority.


(2)
The initial application for license made to the Secretary of State must be accompanied by an application fee of two hundred dollars, a license fee of one hundred dollars, and verification of a surety bond of five thousand dollars.



(3)
The secretary shall issue the initial license thirty days following receipt of the application unless there is reason to believe, on the basis of a complaint and investigation, that the applicant is not in compliance with this chapter. The application for a license must be denied and the license fee refunded if the secretary determines that the applicant is not in compliance. The application fee must not be refunded. 



(4)
The licensee is responsible for renewing the license during the first January after the initial application, at which time licenses are issued for two years beginning January first through December thirtieth.  Licenses must be renewed biennially. 



(5)
For subsequent renewals, the secretary shall mail annual license renewal forms to the last known address of each licensee by November first. If license renewal forms are not received by a licensee for any reason, the licensee shall request a license renewal form from the secretary’s office. Every licensee shall file a biennial license renewal in a form and manner suitable to the secretary, postmarked not later than the last day of December. The renewal form must be accompanied by a renewal fee of one hundred dollars. If a license renewal form is not received by the secretary’s office the first week of January, the secretary shall notify the licensee in writing that the licensee shall pay a late penalty of one hundred dollars and that the licensee has thirty days from the date of notice to comply with licensing requirements. If compliance is not met within the specified time, the secretary shall deny license renewal, return the license fee, and notify the business to cease operation. 



(6)
If a written complaint by a person to the secretary reveals that a licensee or firm is not in compliance with this chapter, the secretary shall notify the licensee of the alleged violation in writing and allow thirty days from the date of notice for response to and compliance with this chapter. If a response is not received within thirty days, the secretary shall investigate the alleged violation and, if the licensee or firm is found to be in violation of this chapter, shall deny or revoke the license. 



(7)
The aggregate liability of the surety for all breaches of the bond may not exceed the sum of the bond. The surety on the bond may cancel the bond upon giving thirty days’ written notice to the secretary for a breach of condition occurring after the effective date of the cancellation. Failure to maintain a surety bond in force with the secretary constitutes disqualification for retaining a license. The secretary shall allow ten working days after notification to the licensee for requalification before revoking the license. The business may not operate until proof of surety bond is established with the secretary.



(8)
All claims or suits brought against a licensee may be brought in the name of the person damaged upon the bond deposited with the secretary and may be transferred and assigned as other claims for damages in civil suits. The amount of damages claimed by the plaintiff, and not the penalty designated in the bond, determines the jurisdiction of the court in which the action is brought. If a licensee has left the State with intent to defraud his creditors or to avoid the service of a summons in an action brought pursuant to this chapter, service must be made upon the surety. A copy of the summons must be mailed to the last known post office address of the residence of the licensee as shown by the records of the secretary. 



(9)
If a licensee relocates his offices before filing the annual renewal notice, he shall submit a written notice of the change of address to the secretary, containing a notarized statement that the new location conforms to licensing requirements.



(10)
If a licensee ceases to operate or goes out of business, he shall notify the secretary in writing of the action and return the license to the secretary.

(E)
A person who provides or offers immigration assistance services and who is not exempted pursuant to the provisions of this chapter shall post signs at his or her place of business setting forth information in English and in every other language in which the person provides or offers to provide immigration assistance services.  Each language must be on a separate sign.  Signs must be posted in a location where the signs will be visible to customers. Each sign must be at least twelve inches by seventeen inches and must contain the following statement: ‘I AM NOT AN ATTORNEY LICENSED TO PRACTICE LAW AND MAY NOT GIVE LEGAL ADVICE OR ACCEPT FEES FOR LEGAL ADVICE.’

(F)
Each person engaged in immigration assistance service who is not an attorney who advertises immigration assistance service in a language other than English, whether by radio, television, signs, pamphlets, newspapers, or other written communication, with the exception of a single desk plaque, shall include in the document, advertisement, stationery, letterhead, business card, or other comparable written material the following notice in English and the language in which the written communication appears.  This notice must be of a conspicuous size, if in writing, and must state: ‘I AM NOT AN ATTORNEY LICENSED TO PRACTICE LAW AND MAY NOT GIVE LEGAL ADVICE OR ACCEPT FEES FOR LEGAL ADVICE.’  If the advertisement is by radio or television, the statement may be modified but must include substantially the same message. 

(G)
A person who provides or offers immigration assistance service and who is not exempted pursuant to the provisions of this chapter shall not, in any document, advertisement, stationery, letterhead, business card, or other comparable written material, literally translate from English into another language terms or titles including, but not limited to, notary public, notary, licensed, attorney, lawyer, or another term that implies the person is an attorney.

(H)
Violations of this chapter may result in a civil fine of up to one thousand dollars per violation.  A fine charged pursuant to this chapter does not preempt or preclude additional appropriate civil or criminal penalties.


(I)
A violation of this chapter is per se a violation of the South Carolina Unfair Trade Practices Act as contained in Chapter 5 of Title 39.

(J)
A person engaged in providing immigration services who is not exempted pursuant to the provisions of this chapter may not do the following:


(1)
accept payment in exchange for providing legal advice or other assistance that requires legal analysis, legal judgment, or interpretation of the law; 



(2)
refuse to return documents supplied by, prepared on behalf of, or paid for by the customer upon the request of the customer.  These documents must be returned upon request even if there is a fee dispute between the immigration assistant and the customer; 



(3)
represent or advertise, in connection with assistance in immigration matters, other titles or credentials including, but not limited to, ‘notary public’ or ‘immigration consultant’, that could cause a customer to believe that the person possesses special professional skills or is authorized to provide advice on an immigration matter, provided that a certified notary public may use the term ‘notary public’ if the use is accompanied by the statement that the person is not an attorney; the term ‘notary public’ may not be translated to another language; 



(4)
provide legal advice, recommend a specific course of legal action, or provide other assistance that requires legal analysis, legal judgment, or interpretation of the law; or 


(5)
make a misrepresentation or false statement, directly or indirectly, to influence, persuade, or induce patronage. 

(K)
A person who violates a provision of this chapter is guilty of a misdemeanor and, upon conviction, must be fined not more than one thousand dollars or imprisoned for not more than one year.”

SECTION
1.B.
This chapter takes effect upon approval by the Governor.

SECTION
2.A.
Article 1, Chapter 5, Title 43 of the 1976 Code, is amended by adding:


“Section 43‑5‑252.
(A)
Unless a person verifies that he or she is lawfully present in this State, the person may not receive food assistance payments including, but not limited to, food stamps, if these payments are provided to an individual, household, or family eligibility unit by a federal or state agency and a state agency or a political subdivision of the state administers the eligibility process.


(B)
A person required to verify that he or she is lawfully present in this State shall execute an affidavit that he or she is:



(1)
a United States citizen or legal permanent resident of this State, eighteen years of age or older; or



(2)
a qualified immigrant or nonimmigrant under the federal Immigration and Nationality Act, eighteen years of age or older lawfully present in the United States.


(C)
For every applicant who has executed an affidavit that he is lawfully present in this State, eligibility for food assistance payments including, but not limited to, food stamps, must be made through the Systematic Alien Verification of Entitlement (SAVE) program operated by the United States Department of Homeland Security, Citizenship and Immigration Services or a successor program designated by the United States Department of Homeland Security, Citizenship and Immigration Services.  Until eligibility is verified pursuant to SAVE, the affidavit is presumed to be proof of the applicant’s lawful presence in this State for the purposes of this section.

(D)
To the extent that there is no direct conflict with this section or federal law, variations to the requirements of this section may be adopted to improve efficiency or reduce delay in the verification process or to provide for adjudication of unique individual circumstances if the verification procedures provided in this section would impose unusual hardship on a legal resident of South Carolina. 

(E)
A person who knowingly and wilfully makes a false, fictitious, or fraudulent statement of representation in an affidavit executed pursuant to subsection (B) is guilty of the offense of perjury and must be punished as provided for in Section 16‑9‑10.

(F)
It is unlawful to provide any food assistance payments including, but not limited to, food stamps, in violation of the provisions of this section.


(G)
The provisions of this section must be enforced by the Department of Social Services without regard to race, religion, gender, ethnicity, or national origin.

(H)
This section does not apply to an application for recipients under the age of 18.


Section 43‑5‑254.
The department shall provide education and counseling services for all persons it has determined eligible to receive United States Department of Agriculture food coupons.  This education and counseling must include basic information on nutrition requirements and shopping and meal preparation advice designed to assist the recipient in making the best use of the assistance provided in meeting individual and family nutrition requirements.”

SECTION
2.B.
This section takes effect July 1, 2008.

SECTION
3.
(A)
There is created a House Study Committee to study the appropriate enforcement of federal and state laws relating to the presence of illegal aliens in this State and to recommend legislative changes as appropriate.

(B)
The Study Committee must be composed of twelve members appointed as follows:


(1)
two members of the House of Representatives appointed by the Speaker of the House of Representatives;


(2)
two members of the House appointed by the Chairman of the House Judiciary Committee;


(3)
one member appointed by the Hispanic Caucus of the House of Representatives; 



(4)
the Attorney General or his designee;



(5)
the chief of the State Law Enforcement Division or his designee;



(6)
one member each, appointed by the Chairman of the House Judiciary Committee and nominated by:




(a)
the South Carolina Chamber of Commerce;




(b)
the South Carolina Farm Bureau;




(c)
the Hospitality Association of South Carolina;




(d)
the Carolinas Association of General Contractors; and




(e)
the South Carolina Sheriff’s Association.

(C)
The Study Committee shall render its report and recommendations to the Speaker of the House of Representatives, the President Pro Tempore of the Senate, and the Governor no later than January 1, 2008.  The Study Committee shall continue to meet after this date, if necessary, in order to make continuing recommendations to the General Assembly regarding the appropriate enforcement of federal and state laws related to the presence of illegal aliens in the State.
SECTION
4.
Unless otherwise provided herein, this act takes effect upon approval by the Governor.
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