South Carolina General Assembly
123rd Session, 2019-2020

H. 4715

STATUS INFORMATION

General Bill
Sponsors: Reps. Gilliard and Robinson
Document Path: l:\council\bills\cc\15634vr20.docx

Introduced in the House on January 14, 2020
Currently residing in the House Committee on Judiciary

Summary: Vapor product taxes; provide for certain taxes on vapor products


HISTORY OF LEGISLATIVE ACTIONS

	Date	Body	Action Description with journal page number	
	11/20/2019	House	Prefiled
	11/20/2019	House	Referred to Committee on Judiciary
	1/14/2020	House	Introduced and read first time (House Journal‑page 76)
	1/14/2020	House	Referred to Committee on Judiciary (House Journal‑page 76)

[bookmark: _GoBack]View the latest legislative information at the website


VERSIONS OF THIS BILL

11/20/2019










[bookmark: billhead][bookmark: whattype]A BILL

[bookmark: titletop]TO AMEND THE CODE OF LAWS OF SOUTH CAROLINA, 1976, BY ADDING SECTION 16‑17‑507 SO AS TO ESTABLISH A CRIMINAL PENALTY FOR THE MANUFACTURE, SALE, DISTRIBUTION, OR POSSESSION OF A VAPOR PRODUCT THAT CONTAINS TETRAHYDROCANNABINOL (THC) AND FOR TAMPERING WITH A VAPOR PRODUCT; AND TO AMEND SECTIONS 16‑17‑500 AND 16‑17‑501, AS AMENDED, AND SECTIONS 16‑17‑502, 16‑17‑503, AND 16‑17‑504, RELATING TO THE YOUTH ACCESS TO TOBACCO PREVENTION ACT, SO AS TO MAKE CONFORMING AND TECHNICAL CHANGES.
[bookmark: titleend]
Be it enacted by the General Assembly of the State of South Carolina:

SECTION	1.	Article 7, Chapter 17, Title 16 of the 1976 Code is amended by adding:

	“Section 16‑17‑507.	(A)(1)	It is unlawful for an individual to sell, offer to sell, furnish, give, distribute, transport for delivery, or provide, or to possess with the intent to sell, furnish, give, distribute, transport for delivery, or provide, a vapor product that contains any tetrahydrocannabinol (THC) in the State of South Carolina.
		(2)	For an individual engaged in the sale of vapor products through the Internet or other remote sales method, prima facie evidence of a violation of this section is established if the vapor product sold is shipped to a mailing address in the State of South Carolina. 
		(3)	An individual who knowingly violates a provision of this subsection in person, by agent, or in any other way is guilty of a felony and, upon conviction, is subject to the applicable penalties relating to THC set forth in Section 44‑53‑370.
	(B)	It is unlawful for an individual to maliciously tamper with a vapor product by altering the ingredients of the vapor product, so as to cause bodily harm to a person using the vapor product.  An individual who violates a provision of this subsection is guilty of a felony and, upon conviction, must be imprisoned not more than twenty years.”

SECTION	2.	Sections 16‑17‑500 and 16‑17‑501, both as last amended by Act 25 of 2019, and Sections 16‑17‑502, 16‑17‑503, and 16‑17‑504 of the 1976 Code are amended to read:

	“Section 16‑17‑500.	(A)	It is unlawful for an individual to sell, furnish, give, distribute, purchase for, or provide a tobacco product, a vapor product, or an alternative nicotine product to a minor under the age of eighteen years.
	(B)	It is unlawful to sell a tobacco product, a vapor product, or an alternative nicotine product to an individual who does not present upon demand proper proof of age. Failure to demand identification to verify an individual’s age is not a defense to an action initiated pursuant to this subsection. Proof that is demanded, is shown, and reasonably is relied upon for the individual’s proof of age is a defense to an action initiated pursuant to this subsection.
	(C)	A person engaged in the sale of tobacco products, vapor products, or alternative nicotine products made through the Internet or other remote sales methods shall perform an age verification through an independent, third‑party age verification service that compares information available from public records to the personal information entered by the individual during the ordering process that establishes the individual is eighteen years of age or older and shall use a method of mailing, shipping, or delivery that requires the signature of a person at least eighteen years of age before a tobacco product, a vapor product, or an alternative nicotine product will be released to the purchaser, unless the Internet or other remote sales methods employ the following protections to ensure age verification:
		(1)	the customer creates an online profile or account with personal information including, but not limited to, name, address, social security information, and a valid phone number, and that personal information is verified through publicly available records; or 
		(2)	the customer is required to upload a copy of his or her government‑issued identification in addition to a current photograph of the customer; and 
		(3)	delivery is made to the customer’s name and address.
	(D)	It is unlawful to sell a tobacco product, a vapor product, or an alternative nicotine product through a vending machine unless the vending machine is located in an establishment:
		(1)	which is open only to individuals who are eighteen years of age or older; or
		(2)	where the vending machine is under continuous control by the owner or licensee of the premises, or an employee of the owner or licensee, can be operated only upon activation by the owner, licensee, or employee before each purchase, and is not accessible to the public when the establishment is closed.
	(E)(1)	An individual who knowingly violates a provision of subsections (A), (B), (C), (D), or (J) in person, by agent, or in any other way is guilty of a misdemeanor and, upon conviction, must be:
			(a)	for a first offense, fined not less than two hundred dollars and not more than three hundred dollars;
			(b)	for a second and subsequent offense, fined not less than four hundred dollars and not more than five hundred dollars, imprisoned for not more than thirty days, or both.
		(2)	In lieu of the fine, the court may require an individual to successfully complete a Department of Alcohol and Other Drug Abuse Services approved merchant tobacco enforcement education program.
		(3)	Failure of an individual to require identification for the purpose of verifying a person’s age is prima facie evidence of a violation of this section.
	(F)(1)(a)	A minor under the age of eighteen years must not purchase, attempt to purchase, possess, or attempt to possess a tobacco product, a vapor product, or an alternative nicotine product, or present or offer proof of age that is false or fraudulent for the purpose of purchasing or possessing these products. 
			(b)	A minor under the age of eighteen years is prohibited from entering a retail establishment that has as its primary purpose the sale of tobacco products, vapor products, alternative nicotine products, or both all, unless the minor is actively supervised and accompanied by an adult.
			(c)	The provisions of this subsection do not apply to a minor under the age of eighteen who is recruited and authorized by a law enforcement agency to test an establishment’s compliance with laws relating to the unlawful transfer of tobacco products, vapor products, or alternative nicotine products. The testing must be conducted under the direct supervision of a law enforcement agency, and the law enforcement agency must have the minor’s parental consent.
		(2)	A minor who knowingly violates a provision of item (1) in person, by agent, or in any other way commits a noncriminal offense and is subject to a civil fine of twenty‑five dollars. The civil fine is subject to all applicable court costs, assessments, and surcharges.
		(3)	In lieu of the civil fine, the court may require a minor to successfully complete a Department of Health and Environmental Control approved smoking cessation or tobacco prevention program, or to perform not more than five hours of community service for a charitable institution.
		(4)	If a minor fails to pay the civil fine, successfully complete a smoking cessation or tobacco prevention program, or perform the required hours of community service as ordered by the court, the court may restrict the minor’s driving privileges to driving only to and from school, work, and church, or as the court considers appropriate for a period of ninety days beginning from the date provided by the court. If the minor does not have a driver’s license or permit, the court may delay the issuance of the minor’s driver’s license or permit for a period of ninety days beginning from the date the minor applies for a driver’s license or permit. Upon restricting or delaying the issuance of the minor’s driver’s license or permit, the court must complete and remit to the Department of Motor Vehicles any required forms or documentation. The minor is not required to submit his driver’s license or permit to the court or the Department of Motor Vehicles. The Department of Motor Vehicles must clearly indicate on the minor’s driving record that the restriction or delayed issuance of the minor’s driver’s license or permit is not a traffic violation or a driver’s license suspension. The Department of Motor Vehicles must notify the minor’s parent, guardian, or custodian of the restriction or delayed issuance of the minor’s driver’s license or permit. At the completion of the ninety‑day period, the Department of Motor Vehicles must remove the restriction or allow for the issuance of the minor’s license or permit. No record may be maintained by the Department of Motor Vehicles of the restriction or delayed issuance of the minor’s driver’s license or permit after the ninety‑day period. The restriction or delayed issuance of the minor’s driver’s license or permit must not be considered by any insurance company for automobile insurance purposes or result in any automobile insurance penalty, including any penalty under the Merit Rating Plan promulgated by the Department of Insurance.
		(5)	A violation of this subsection is not a criminal or delinquent offense and no criminal or delinquent record may be maintained. A minor may not be detained, taken into custody, arrested, placed in jail or in any other secure facility, committed to the custody of the Department of Juvenile Justice, or found to be in contempt of court for a violation of this subsection or for the failure to pay a fine, successfully complete a smoking cessation or tobacco prevention program, or perform community service.
		(6)	A violation of this subsection is not grounds for denying, suspending, or revoking an individual’s participation in a state college or university financial assistance program including, but not limited to, a Life Scholarship, a Palmetto Fellows Scholarship, or a need‑based grant.
		(7)	The uniform traffic ticket, established pursuant to Section 56‑7‑10, may be used by law enforcement officers for a violation of this subsection. A law enforcement officer issuing a uniform traffic ticket pursuant to this subsection must immediately seize the tobacco product, vapor product, or alternative nicotine product. The law enforcement officer also must notify a minor’s parent, guardian, or custodian of the minor’s offense, if reasonable, within ten days of the issuance of the uniform traffic ticket.
	(G)	This section does not apply to the possession of a tobacco product, a vapor product, or an alternative nicotine product by a minor working within the course and scope of his duties as an employee or participating within the course and scope of an authorized inspection or compliance check.
	(H)	Jurisdiction to hear a violation of this section is vested exclusively in the municipal court and the magistrates court. A hearing pursuant to subsection (F) must be placed on the court’s appropriate docket for traffic violations, and not on the court’s docket for civil matters.
	(I)	A retail establishment that distributes tobacco products, vapor products, or alternative nicotine products must train all retail sales employees regarding the unlawful distribution of tobacco products, vapor products, or alternative nicotine products to minors.
	(J)(1)	A retail establishment that has as its primary purpose the sale of tobacco products, vapor products, alternative nicotine products, or both all, must prohibit minors under the age of eighteen years of age from entering the retail establishment, unless the minor is actively supervised and accompanied by an adult, and shall determine whether a person is at least eighteen years by requiring proper proof of age in accordance with subsection (B), prior to the purchase of a tobacco product, vapor product, or alternative nicotine product.
		(2)	A retail establishment described in item (1) must conspicuously post on all entrances to the establishment the following:
			(a)	a sign in boldface type that states ‘NOTICE: It is unlawful for a person under eighteen years of age to enter this store, unless the minor is actively supervised and accompanied by an adult. Age will be verified prior to purchase.’;
			(b)	a sign printed in letters and numbers at least one‑half inch high that displays a toll free number for assistance to callers in quitting smoking, as determined by the Department of Health and Environmental Control.
		(3)	For purposes of this section, whether a retail establishment has as its primary purpose the sale of tobacco products, vapor products, alternative nicotine products, or both all, must be based on the totality of the circumstances. Facts that must be considered, but not be limited to, are the retail establishment’s business filings, business name and signage, marketing and other advertisements, and the percentage of revenue and inventory directly related to the sale of tobacco products, vapor products, and alternative nicotine products.
	(K)	Notwithstanding any other provision of law, a violation of this section does not violate the terms and conditions of an establishment’s beer and wine permit and is not grounds for revocation or suspension of a beer and wine permit.

	Section 16‑17‑501.		As used in this section and Sections 16‑17‑500, 16‑17‑502, 16‑17‑503, and 16‑17‑504, and 16‑17‑506: 
	(1)	‘Distribute’ means to sell, furnish, give, or provide tobacco products, vapor products, and alternative nicotine products, including tobacco product samples, vapor product samples, and alternative nicotine product samples, cigarette paper, or a substitute for them, to the ultimate consumer.
	(2)	‘Proof of age’ means a driver’s license or identification card issued by this State or a United States Armed Services identification card.
	(3)	‘Sample’ means a tobacco product, vapor product, or an alternative nicotine product distributed to members of the general public at no cost for the purpose of promoting the products.
	(4)	‘Sampling’ means the distribution of samples to members of the general public in a public place.
	(5)	‘Tobacco product’ means a product that contains tobacco and is intended for human consumption. ‘Tobacco product’ does not include a vapor product or an alternative nicotine product.
	(6)	‘Alternative nicotine product’ means any vaping product, whether or not it includes nicotine, including electronic smoking devices, that can be ingested into the body by chewing, smoking, absorbing, dissolving, inhaling, or by any other means. a noncombustible product containing nicotine that is intended for human consumption, whether by chewing, smoking, absorbing, dissolving, inhaling, or ingesting by any other means. ‘Alternative nicotine product’ does not include:
		(a)	a cigarette, as defined in Section 12‑21‑620, or other tobacco products, as defined in Section 12‑21‑800;
		(b)	a tobacco product or a vapor product, as those terms are defined in this section;
		(c)	a product that is a drug pursuant to 21 U.S.C. Section 321(g)(1);
		(c)(d)	a device pursuant to 21 U.S.C. Section 321(h); or 
		(d)(e)	a combination product described in 21 U.S.C. Section 353(g).
	(7)	‘Electronic smoking device’ means any device that may be used to deliver any aerosolized or vaporized substance, including e‑liquid, to the person inhaling from the device, including, but not limited to, an e‑cigarette, e‑cigar, e‑pipe, vape pen, vapor product, or e‑hookah. ‘Electronic smoking device’ includes any component, part or accessory of the device, and also includes any container of e‑liquid or other substance intended to be aerosolized or vaporized during the use of the device, whether or not the substance includes nicotine. ‘Electronic smoking device’ does not include drugs, devices, or combination products authorized for sale by the U.S. Food and Drug Administration, as those terms are defined in the Federal Food, Drug, and Cosmetic Act.
	(8)	‘E‑liquid’ means a substance that is aerosolized or vaporized  by a heating element in an electronic smoking device or other vapor product that:
		(a)	may or may not contain nicotine, propylene glycol, vegetable glycerin, flavorings, additives, contaminants, or other ingredients; 
		(b)	is intended to be vaporized and inhaled using a vapor product; and
		(c)	is a legal substance under the laws of this State and the laws of the United States;
	E‑liquid does not include cannabis or CBD as defined under the laws of this State and the laws of the United States.
	(9)	‘Vapor product’ means a powered vaporizer that converts e‑liquid to a vapor intended for inhalation noncombustible product that employs a heating element, power source, electronic circuit, or other electronic, chemical, or mechanical means, regardless of shape or size, that can be used to produce vapor from an e‑liquid, and the use or inhalation of which simulates smoking. ‘Vapor product’ includes any electronic smoking device and a vapor cartridge or other container of e‑liquid that is intended to be used with or in an electronic smoking device. ‘Vapor product’ does not include a product that is a drug pursuant to 21 U.S.C. Section 321(g)(1), a device pursuant to 21 U.S.C. Section 321(h), or a combination product described in 21 U.S.C. Section 353(g) and does not include a tobacco product or alternative nicotine product, as those terms are defined in this section.

	Section 16‑17‑502.	(A)	It is unlawful for a person to distribute a tobacco product, a vapor product, or an alternative nicotine product sample to a person under the age of eighteen years.
	(B)	A person engaged in sampling shall demand proof of age from a prospective recipient if an ordinary person would conclude on the basis of appearance that the prospective recipient may be under the age of eighteen years.
	(C)	A person violating this section is subject to a civil penalty of not more than twenty‑five dollars for a first violation, not more than fifty dollars for a second violation, and not less than one hundred dollars for a third or subsequent violation. Proof that the defendant demanded, was shown, and reasonably relied upon proof of age is a defense to an action brought pursuant to this section.

	Section 16‑17‑503.	(A)	Except as otherwise provided by law, the Director of the Department of Revenue shall provide for the enforcement of Sections 16‑17‑500, and 16‑17‑502, 16‑17‑506, and 16‑17‑507 in a manner that reasonably may be expected to reduce the extent to which tobacco products, vapor products, or alternative nicotine products are sold or distributed to persons under the age of eighteen years and annually shall conduct random, unannounced inspections at locations where tobacco products, vapor products, or alternative nicotine products are sold or distributed to ensure compliance with the section. The department shall designate an enforcement officer to conduct the annual inspections. Penalties collected pursuant to Section 16‑17‑502 must be used to offset the costs of enforcement.
	(B)	The director shall provide for the preparation of and submission annually to the Secretary of the United States Department of Health and Human Services the report required by Section 1926 of the federal Public Health Service Act (42 U.S.C. 300x‑26) and otherwise is responsible for ensuring the state’s compliance with that provision of federal law and implementing regulations promulgated by the United States Department of Health and Human Services.

	Section 16‑17‑504.	(A)	Sections 16‑17‑500, 16‑17‑502, and 16‑17‑503, 16‑17‑506, and 16‑17‑507 must be implemented in an equitable and uniform manner throughout the State and enforced to ensure the eligibility for and receipt of federal funds or grants the State receives or may receive relating to the sections. Any laws, ordinances, or rules enacted pertaining to tobacco products, vapor products, or alternative nicotine products may not supersede state law or regulation. Nothing in this section affects the right of any person having ownership or otherwise controlling private property to allow or prohibit the use of tobacco products, vapor products, or alternative nicotine products on the property.
	(B)	Smoking ordinances in effect before the effective date of this act are exempt from the requirements of subsection (A).”

SECTION	3.	This act takes effect upon approval by the Governor.
‑‑‑‑XX‑‑‑‑
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