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A bill

to amend the South Carolina Code of Laws BY ADDING CHAPTER 83 TO TITLE 44 SO AS TO AUTHORIZE THE USE OF ELECTRONIC MONITORING DEVICES BY RESIDENTS OF LONG-TERM CARE FACILITIES IN CERTAIN CIRCUMSTANCES, TO AUTHORIZE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL TO FINE FACILITIES THAT DISCRIMINATE AGAINST RESIDENTS WHO USE SUCH A DEVICE, AND TO ESTABLISH CRIMINAL PENALTIES FOR TAMPERING WITH SUCH A DEVICE.

[bookmark: ew_3b25e4c15]Be it enacted by the General Assembly of the State of South Carolina:

[bookmark: bs_num_1_b22e574fe][bookmark: dl_11954040a]SECTION 1.	Title 44 of the S.C. Code is amended by adding:

[bookmark: up_b25c3b882]	CHAPTER 83

[bookmark: up_c3f3cedd7]	Authorized Electronic Monitoring in Long‑Term Care Facilities

[bookmark: ns_T44C83N10_c9be4d740]	Section 44‑83‑10.	As used in this chapter:
[bookmark: ss_T44C83N10S1_lv1_b7fbacc53]	(1) “Attorney‑in‑fact” means a person designated as such by a resident’s health care power of attorney.
[bookmark: ss_T44C83N10S2_lv1_e65e7a3bd]	(2) “Department” means the Department of Health and Environmental Control.
[bookmark: ss_T44C83N10S3_lv1_304bbb261]	(3) “Electronic monitoring device” means a surveillance instrument with a fixed position video camera or an audio recording device, or a combination of the two, that is installed in a resident’s room and broadcasts or records activities or sounds occurring in the room.
[bookmark: ss_T44C83N10S4_lv1_7acff569e]	(4) “Guardian” has the same meaning as defined in Section 62‑5‑101.
[bookmark: ss_T44C83N10S5_lv1_e2a9336a8]	(5) “Long‑term care facility” means an intermediate care facility, nursing home or nursing care facility, or community residential care facility subject to regulation and licensure by the Department of Health and Environmental Control.
[bookmark: ss_T44C83N10S6_lv1_37b853aa3]	(6) “Resident” means any individual who resides in a long‑term care facility.

[bookmark: ns_T44C83N20_d53b358ff][bookmark: ss_T44C83N20SA_lv1_3fb898f49]	Section 44‑83‑20.	(A) Subject to Section 44‑83‑30, a resident or resident’s guardian or attorney‑in‑fact may authorize the installation and use of an electronic monitoring device in the resident’s room in a long‑term care facility.
[bookmark: ss_T44C83N20SB_lv1_b36dde6f2]	(B) The installation and use of an electronic monitoring device may be authorized only if both of the following conditions are met:
[bookmark: ss_T44C83N20S1_lv2_84b13b4ec]		(1) If a long‑term care facility has prescribed a form described in Section 44‑83‑40, the resident or resident’s guardian or attorney‑in‑fact completes the form and submits it to the facility.
[bookmark: ss_T44C83N20S2_lv2_9560870c1]		(2) The cost of the device and the cost of installing, maintaining, and removing the device, other than the cost of electricity for the device, is paid for by the resident or the resident’s guardian or attorney‑in‑fact.
[bookmark: ss_T44C83N20SC_lv1_22c19dc22]	(C) A resident who has authorized the installation and use of an electronic monitoring device may withdraw that authorization at any time.

[bookmark: ns_T44C83N30_6ff8e38b6][bookmark: ss_T44C83N30SA_lv1_76e764f8f]	Section 44‑83‑30.	(A) If a resident wishing to conduct authorized electronic monitoring of the resident’s room lives with another resident of the long‑term care facility, the consent of the other resident or the other resident’s guardian or attorney‑in‑fact to the installation and use of an electronic monitoring device in the room is required before any installation or use of such a device may occur. If the long‑term care facility has prescribed a form described in Section 44‑83‑40, the other resident or other resident’s guardian or attorney‑in‑fact shall consent by completing the relevant part of the form.
[bookmark: ss_T44C83N30SB_lv1_f4285f3df][bookmark: ss_T44C83N30S1_lv2_39f15e591]	(B)(1) If a resident living in a room with another resident wishes to conduct authorized electronic monitoring of the resident’s room, but the other resident or other resident’s guardian or attorney‑in‑fact refuses to consent to the installation and use the of the electronic monitoring device, the facility shall make a reasonable attempt to accommodate the resident wishing to conduct authorized electronic monitoring by moving either resident to another available room with the consent of the resident being moved or that resident’s guardian or attorney‑in‑fact.	
[bookmark: ss_T44C83N30S2_lv2_3a79bb8a7]		(2) In the case of a resident living in a room with another resident, the other resident or other resident’s guardian or attorney‑in‑fact may place conditions on any consent to the installation and use of an electronic monitoring device, including conditions such as pointing the device away from the other resident or limiting or prohibiting the use of certain devices. If conditions are placed on consent, the device shall be installed and used according to those conditions.
[bookmark: ss_T44C83N30SC_lv1_749ae59fb]	(C) A resident whose consent is required under this section may withdraw that consent at any time.

[bookmark: ns_T44C83N40_3e03f2adc]	Section 44‑83‑40.	A long‑term care facility may prescribe a form for use by a resident or resident’s guardian or attorney‑in‑fact seeking to authorize the installation and use of an electronic monitoring device in the resident’s room in the long‑term care facility. If a long‑term care facility prescribes a form, the form must include, at a minimum, all of the following:
[bookmark: ss_T44C83N40S1_lv1_106e76ad1]	(1) an explanation of the provisions of this chapter;
[bookmark: ss_T44C83N40S2_lv1_725f7240c]	(2) an acknowledgement that the resident or resident’s guardian or attorney‑in‑fact has consented to the installation and use of the device in the resident’s room;
[bookmark: ss_T44C83N40S3_lv1_8d89ef226]	(3) in the case of a resident who lives in a room with another resident, an acknowledgement that the other resident or other resident’s guardian or attorney‑in‑fact has consented to the installation and use of the device and a description of any conditions placed on that consent pursuant to Section 44‑83‑30(B)(2);
[bookmark: ss_T44C83N40S4_lv1_3b2cf5576]	(4) a section for providing the facility with information regarding the type, function, and use of the device to be installed and used; and
[bookmark: ss_T44C83N40S5_lv1_3a59f7b9a]	(5) a section stating that the facility is released from liability in any civil or criminal action or administrative proceeding for a violation of the resident’s right to privacy in connection with using the device.

[bookmark: ns_T44C83N50_467c85f3c]	Section 44‑83‑50.	A long‑term care facility may post a notice in a conspicuous place at the entrance to a resident’s room with an electronic monitoring device stating that an electronic monitoring device is in use in that room.

[bookmark: ns_T44C83N60_c5c68436d]	Section 44‑83‑60.	No person or resident shall be denied admission to or discharged from a long‑term care facility or otherwise discriminated or retaliated against because of the decision to authorize the installation and use of an electronic monitoring device in a resident’s room in the facility. A facility that violates a provision of this section may be fined by the department as follows: one hundred dollars for a first violation and five hundred dollars for each subsequent violation.

[bookmark: ns_T44C83N70_c9a3ee1d7][bookmark: ss_T44C83N70SA_lv1_a13bd4e58]	Section 44‑83‑70.	(A) No person other than the resident or resident’s guardian or attorney‑in‑fact who authorized the installation and use of an electronic monitoring device in the resident’s room in a long‑term care facility shall intentionally obstruct, tamper with, or destroy the device or a recording made by the device.
[bookmark: ss_T44C83N70SB_lv1_f37e44517]	(B) Except as provided in subsection (C), no person other than the following shall intentionally view or listen to the images displayed or sounds recorded by the electronic monitoring device installed in a resident’s room:
[bookmark: ss_T44C83N70S1_lv2_09300899f]		(1) the resident;
[bookmark: ss_T44C83N70S2_lv2_f089e89a6]		(2) the resident’s guardian or attorney‑in‑fact; or
[bookmark: ss_T44C83N70S3_lv2_414bc8aaa]		(3) law enforcement personnel.
[bookmark: ss_T44C83N70SC_lv1_013e9b7b0]	(C) A resident or resident’s guardian or attorney‑in‑fact may authorize a person to view or listen to the images displayed or sounds recorded by an electronic monitoring device installed in a resident’s room.
[bookmark: ss_T44C83N70SD_lv1_39d3b52be]	(D) Any person who violates a provision of this section is guilty of a misdemeanor and, upon conviction, may be imprisoned not more than six months or fined not more than one thousand dollars, or both.

[bookmark: ns_T44C83N80_7b0dff529]	Section 44‑83‑80.	The department may promulgate regulations to implement the provisions of this chapter.

[bookmark: ns_T44C83N90_4f33ae503]	Section 44‑83‑90.	Sections 44‑83‑10 through 44‑83‑80 do not apply if an electronic monitoring device is installed by a law enforcement agency and used solely for a bona fide law enforcement purpose.

[bookmark: bs_num_2_lastsection][bookmark: eff_date_section]SECTION 2.	This act takes effect upon approval by the Governor.
‑‑‑‑XX‑‑‑‑
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