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A bill

TO AMEND THE SOUTH CAROLINA CODE OF LAWS BY ADDING Article 8 to chapter 5, title 39 to establish the “south carolina earned wage access services act” so as to provide for requirements for earned wage access services providers, and to provide for CERTAIN exemptions and limitations.
	Amend Title To Conform

[bookmark: ew_21256dd3e]Be it enacted by the General Assembly of the State of South Carolina:

[bookmark: dl_eec52b34e]SECTION 1.	Chapter 5, Title 39 of the S.C. Code is amended by adding:

[bookmark: up_f2d168030]	Article 8

[bookmark: up_4f226d752]	South Carolina Earned Wage Access Services Act

[bookmark: ns_T39C5N810_0983789dd]	Section 39-5-810.	This article may be cited as the “South Carolina Earned Wage Access Services Act”.

[bookmark: ns_T39C5N820_ebfc57fca][bookmark: up_b46c7863a]	Section 39-5-820.	As used in this article, unless the context clearly requires otherwise, the term:
[bookmark: ss_T39C5N820S1_lv1_5d7bb49d7]	(1) “Consumer” means a natural person residing in the State of South Carolina. A provider may use the mailing address provided by a consumer to determine such consumer’s state of residence for purposes of this article.
[bookmark: ss_T39C5N820S2_lv1_aa384ad4b]	(2) “Consumer‑directed wage access services” means offering or providing earned wage access services directly to consumers based on the consumer’s representations and the provider’s reasonable determination of the consumer’s earned but unpaid income.
[bookmark: ss_T39C5N820S3_lv1_2a7f1d85f]	(3) “Earned but unpaid income” means salary, wages, compensation, or other income that a consumer or an employer has represented, and that a provider has reasonably determined, have been earned or have accrued to the benefit of the consumer in exchange for the consumer’s provision of services to the employer or on behalf of the employer, including on an hourly, project‑based, piecework, or other basis and including where the consumer is acting as an independent contractor of the employer, but have not, at the time of the payment of proceeds, been paid to the consumer by the employer.
[bookmark: ss_T39C5N820S4_lv1_faaf40856]	(4) “Earned wage access services” means the business of providing consumer‑directed wage access services or employer‑integrated wage access services, or both.
[bookmark: ss_T39C5N820S5_lv1_9901e35bf][bookmark: ss_T39C5N820Sa_lv2_961c29c23]	(5)(a) “Employer” means:
[bookmark: ss_T39C5N820Si_lv3_c4d937167]		(i) a person who employs a consumer; or
[bookmark: ss_T39C5N820Sii_lv3_0271ed576]		(ii) any other person who is contractually obligated to pay a consumer earned but unpaid income in exchange for consumer’s provision of services to the employer or on behalf of the employer including on an hourly, project‑based, piecework, or other basis and including where the consumer is acting as an independent contractor with respect to the employer.
[bookmark: ss_T39C5N820Sb_lv2_6b8c7089b]		(b) The term “employer” does not include:
[bookmark: ss_T39C5N820Si_lv3_6998aeeda]		(i)	 a customer of the employer; or
[bookmark: ss_T39C5N820Sii_lv3_442e5b6d8]		(ii) any other person whose obligation to make a payment of salary, wages, compensation, or other income to a consumer is not based on the provision of services by that consumer for or on behalf of such person. 
[bookmark: ss_T39C5N820S6_lv1_26e420848]	(6) “Employer‑integrated wage access services” means the business of delivering to consumers access to earned but unpaid income that is based on employment, income, and attendance data obtained directly or indirectly from an employer.
[bookmark: ss_T39C5N820S7_lv1_cdff21b33]	(7) “Fee” shall include a:
[bookmark: up_7cde831f6]		 (a) fee imposed by a provider for delivery or expedited delivery of proceeds to a consumer; or 
[bookmark: ss_T39C5N820Sb_lv2_ad8405c71]		(b) subscription or membership fee imposed by a provider for a bona fide group of services that include earned wage access services.
[bookmark: up_91f8dc739]A voluntary tip, gratuity, or other donation shall not be deemed to be a fee. 
[bookmark: ss_T39C5N820S8_lv1_eda1af7e1]	(8) “Outstanding proceeds” means proceeds remitted to a consumer by a provider that have not yet been repaid to that provider.
[bookmark: ss_T39C5N820S9_lv1_edac96da0]	(9) “Person” means a partnership, association, corporation, or other business unit.
[bookmark: ss_T39C5N820S10_lv1_aa8d76d3d]	(10) “Proceeds” means a payment to a consumer by a provider that is based on earned but unpaid income.
[bookmark: ss_T39C5N820S11_lv1_43341d311]	(11) “Provider” means a person who is in the business of providing earned wage access services to consumers.

[bookmark: ns_T39C5N830_c8cbabea0]	Section 39-5-830.	This article does not apply to any person doing business under authority of and as permitted by any law of this State or the United States relating to banks, credit unions, savings and loan associations, savings banks, or trust companies.

[bookmark: ns_T39C5N840_459e61f0e][bookmark: up_c5f86ba7e]	Section 39-5-840.	A provider shall comply with all of the following requirements:
[bookmark: ss_T39C5N840S1_lv1_44b7435aa]	(1) The provider shall develop and implement policies and procedures to respond to questions raised by consumers and address complaints from consumers in an expedient manner.
[bookmark: ss_T39C5N840S2_lv1_82819f962]	(2) The provider shall offer to the consumer at least one reasonable option to obtain proceeds at no cost to the consumer and clearly explain how to elect that no‑cost option.
[bookmark: ss_T39C5N840S3_lv1_3b48ccc80]	(3) Before providing a consumer with earned wage access services, the provider shall provide a consumer with a written paper or electronic document, which can be included as part of the contract to provide earned wage access services, and which meets all of the following requirements:
[bookmark: ss_T39C5N840Sa_lv2_99cdafef5]		(a) informs the consumer of the terms and conditions of the earned wage access services;
[bookmark: ss_T39C5N840Sb_lv2_38e5de0f9]		(b) clearly and conspicuously describes how the consumer may obtain proceeds at no cost to that consumer;
[bookmark: ss_T39C5N840Sc_lv2_94b196a2c]		(c) provides a phone number or a website through which consumers can submit complaints about the provider’s earned wage access services to the provider;
[bookmark: ss_T39C5N840Sd_lv2_6c99bb819]		(d) is written in a font and using language intended to be easily understood by a layperson;
[bookmark: ss_T39C5N840Se_lv2_4be18f1d6]		(e) discloses any fees that may be directly imposed by the provider in connection with the provision of earned wage access services.
[bookmark: ss_T39C5N840S4_lv1_f9b519a36]	(4) The provider must inform the consumer of the fact of any material changes to the terms and conditions of the earned wage access services before implementing those changes for that consumer, using a font and language intended to be easily understood by a layperson.
[bookmark: ss_T39C5N840S5_lv1_f003e0fbd]	(5) The provider shall provide proceeds to a consumer via any means mutually agreed upon by the consumer and provider.
[bookmark: ss_T39C5N840S6_lv1_1e97bbdce]	(6) The provider shall comply with all local, state, and federal privacy and information security laws.
[bookmark: ss_T39C5N840S7_lv1_d90f0cbbc]	(7) If the provider solicits, charges, or receives a tip, gratuity, or other donation from a consumer, the provider shall: 
[bookmark: ss_T39C5N840Sa_lv2_8188d8e8a]		(a) clearly and conspicuously disclose to the consumer immediately prior to each transaction that a tip, gratuity, or other donation amount may be zero and is voluntary; 
[bookmark: ss_T39C5N840Sb_lv2_d1f6125e5]		(b) clearly and conspicuously disclose in its service contract with the consumer and elsewhere that tips, gratuities, or donations are voluntary and that the offering of earned wage access services, including the amount of proceeds a consumer is eligible to request and the frequency with which proceeds are provided to a consumer, is not contingent on whether the consumer pays any tip, gratuity, or other donation or on the size of the tip, gratuity, or other donation; 
[bookmark: ss_T39C5N840Sc_lv2_50ed3ffcf]		(c) not mislead or deceive consumers about the voluntary nature of such tips, gratuities, or other donations; and 
[bookmark: ss_T39C5N840Sd_lv2_602e28d32]		(d) make no representations that tips, gratuities, or other donations will benefit any specific individuals.
[bookmark: ss_T39C5N840S8_lv1_e125cd578]	(8) In any case in which a provider will seek repayment of outstanding proceeds, fees, or other payments, in connection with the activities covered by this article, including voluntary tips, gratuities, or other donations from a consumer’s account at a depository institution including via electronic transfer, the provider shall:
[bookmark: ss_T39C5N840Sa_lv2_7c0bbc8fa]		(a) comply with applicable provisions of the federal Electronic Fund Transfer Act and its implementing regulations;
[bookmark: ss_T39C5N840Sb_lv2_22d67e870]		(b) reimburse the consumer for the full amount of any overdraft or non‑sufficient funds fees imposed on a consumer by the consumer’s depository institution that were caused by the provider attempting to seek payment of any outstanding proceeds, fees, or other payments, in connection with the activities covered by this article, including voluntary tips, gratuities, or other donations, on a date before, or in an incorrect amount from, the date or amount disclosed to the consumer; and
[bookmark: ss_T39C5N840Sc_lv2_071253514]		(c) not be subject to the requirements in subitem (b) with respect to payments of outstanding amounts or fees incurred by a consumer through fraudulent or other unlawful means.
[bookmark: ss_T39C5N840S9_lv1_8d70c2ee0]	(9) A provider that makes earned wage access services available to a consumer on a recurring basis shall allow a consumer to discontinue receiving those services at any time, without imposing a financial penalty on that consumer.

[bookmark: ns_T39C5N850_23bfed05d][bookmark: up_3b344a850]	Section 39-5-850.	No person subject to this article shall do any of the following:
[bookmark: ss_T39C5N850S1_lv1_8ab1fcfce]	(1) share with an employer any fees, voluntary tips, gratuities, or other donations that were received from or charged to a consumer for earned wage access services;
[bookmark: ss_T39C5N850S2_lv1_42be4b92a]	(2) charge a late fee, interest, or any other penalty or charge for failure to repay outstanding proceeds;
[bookmark: ss_T39C5N850S3_lv1_73256d728]	(3) accept payment of outstanding proceeds, fees, voluntary tips, gratuities, or other donations from a consumer via credit card or charge card;
[bookmark: ss_T39C5N850S4_lv1_db2c006d0]	(4) charge a deferral fee or any other charge in connection with deferring the collection of any outstanding proceeds beyond the original scheduled repayment date;
[bookmark: ss_T39C5N850S5_lv1_0622fb7ee]	(5) solicit a consumer to delay repayment of outstanding proceeds for the purpose of increasing the total nonmandatory payments that the provider may collect;
[bookmark: ss_T39C5N850S6_lv1_caca28675]	(6) report a consumer’s payment or failed repayment of outstanding proceeds to a consumer credit reporting agency or a debt collector;
[bookmark: ss_T39C5N850S7_lv1_1c91f047c]	(7) require a credit score to determine a consumer’s eligibility for earned wage access services;
[bookmark: ss_T39C5N850S8_lv1_d157accc1]	(8) advertise, display, distribute, broadcast, televise, or cause or permit to be advertised, displayed, distributed, broadcasted, or televised in any manner whatsoever any false, misleading, or deceptive statement or representation regarding the conditions of the earned wage access services offered and provided by the provider;
[bookmark: ss_T39C5N850S9_lv1_896fdeca3]	(9) compel or attempt to compel payment by a consumer of outstanding proceeds, fees, voluntary tips, gratuities, or other donations to the provider through any of the following means: 
[bookmark: ss_T39C5N850Sa_lv2_a95f7cab8]		(a) a suit against the consumer in a court of competent jurisdiction; 
[bookmark: ss_T39C5N850Sb_lv2_c95f62f73]		(b) use of a third party to pursue collection from the consumer on the provider’s behalf; or 
[bookmark: ss_T39C5N850Sc_lv2_a47d4708f]		(c) sale of outstanding amounts to a third‑party collector or debt buyer for collection from the consumer. 
[bookmark: up_72097af7c]	However, the limitations in this item shall not preclude the use by a provider of any of these methods to compel payment of outstanding amounts or fees incurred by a consumer through fraudulent or other unlawful means, nor shall they preclude a provider from pursuing an employer for breach of its contractual obligations to the provider.

[bookmark: ns_T39C5N860_a6e563ff6][bookmark: up_721cf93fe]	Section 39-5-860.	The following shall apply in connection with the earned wage access services offered and provided by a provider in compliance with the provisions of this article:
[bookmark: ss_T39C5N860SA_lv1_da823c19e]	(A) Proceeds provided to a consumer by the provider shall not be considered a consumer loan for purposes of Section 37‑3‑104 or a loan for purposes of Section 37‑3‑106.
[bookmark: ss_T39C5N860SB_lv1_490aa7b0e]	(B) The provider shall not be considered a lender for purposes of Section 37‑3‑107(1).
[bookmark: ss_T39C5N860SC_lv1_84a17770f]	(C) Fees, voluntary tips, gratuities, or other donations paid by a consumer to a provider shall not be considered a loan finance charge for purposes of Section 37‑3‑109.
[bookmark: ss_T39C5N860SD_lv1_544a555db]	(D) The provider shall not be considered to be engaged in the business of money transmission for purposes of Section 35‑11‑200.
[bookmark: ss_T39C5N860SE_lv1_780a1d548]	(E) Earned wage access services shall not be considered wage assignment for the purposes of Section 37‑3‑403.

[bookmark: bs_num_2_7aac9af45][bookmark: eff_date_section_0142e0cf0]SECTION 2.	This act takes effect upon approval by the Governor.
‑‑‑‑XX‑‑‑‑
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