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A bill

TO AMEND THE SOUTH CAROLINA CODE OF LAWS BY ADDING SECTION 40‑59‑255 SO AS TO REQUIRE RESIDENTIAL BUILDERS AND RESIDENTIAL SPECIALTY CONTRACTORS TO HOLD CLIENT FUNDS IN ESCROW OR TRUST ACCOUNTS, TO ESTABLISH RELATED RECORDKEEPING REQUIREMENTS, TO PROHIBIT COMMINGLING, TO PROVIDE CRIMINAL AND CIVIL PENALTIES, AND TO AUTHORIZE THE DEPARTMENT OF LABOR, LICENSING AND REGULATION TO ENFORCE THE PROVISIONS OF THIS ACT.

[bookmark: ew_d4f53ff7f]Be it enacted by the General Assembly of the State of South Carolina:

[bookmark: bs_num_1_54493c8f5][bookmark: dl_a14124e90]SECTION 1.	Article 1, Chapter 59, Title 40 of the S.C. Code is amended by adding:

[bookmark: ns_T40C59N255_2c7bfb6fe][bookmark: ss_T40C59N255SA_lv1_ca625a7c5]	Section 40‑59‑255.	(A) For purposes of this section:
[bookmark: ss_T40C59N255S1_lv2_2261bfa94]		(1) “Contractor” means a residential builder or residential specialty contractor licensed under this chapter.
[bookmark: ss_T40C59N255S2_lv2_c83fac386]		(2) “Client funds” means any money, deposit, or advance paid by a property owner for the construction, repair, renovation, or improvement of a residence.
[bookmark: ss_T40C59N255S3_lv2_08555d71f]		(3) “Escrow account” or “trust account” means a separate, identifiable, federally insured financial account maintained solely for the receipt and disbursement of client funds.
[bookmark: ss_T40C59N255SB_lv1_6fdc876a6][bookmark: ss_T40C59N255S1_lv2_23f412761]	(B)(1) A contractor who receives client funds prior to the completion of the work for which the funds were paid shall deposit those funds into a dedicated escrow or trust account established for the benefit of the client.
[bookmark: ss_T40C59N255S2_lv2_08db14997]		(2) The account must:
[bookmark: ss_T40C59N255Sa_lv3_05afa94d6]			(a) be maintained at a federally insured financial institution;
[bookmark: ss_T40C59N255Sb_lv3_316d0b636]			(b) be separate from all operating or personal accounts; and
[bookmark: ss_T40C59N255Sc_lv3_c688bf544]			(c) contain no funds other than client funds, except nominal amounts necessary to cover bank charges.
[bookmark: ss_T40C59N255SC_lv1_60d944fea][bookmark: ss_T40C59N255S1_lv2_362289fad]	(C)(1) Client funds may be withdrawn or disbursed only for:
[bookmark: ss_T40C59N255Sa_lv3_10d7f57aa]			(a) expenses directly associated with the client’s residential project;
[bookmark: ss_T40C59N255Sb_lv3_ff2e2f00c]			(b) payment of subcontractors or suppliers involved with the project; or
[bookmark: ss_T40C59N255Sc_lv3_3e364e558]			(c) return of unused funds to the client.
[bookmark: ss_T40C59N255S2_lv2_3dc6d8424]		(2) Contractors shall maintain contemporaneous, itemized records of all deposits, withdrawals, and transfers from the escrow or trust account.
[bookmark: ss_T40C59N255S3_lv2_e7b156f2e]		(3) Upon written request from the client or the Department of Labor, Licensing and Regulation, the contractor must provide a detailed accounting within fifteen days.
[bookmark: ss_T40C59N255SD_lv1_b8a4a082e][bookmark: ss_T40C59N255S1_lv2_4c7066b1f]	(D)(1) A contractor may not:
[bookmark: ss_T40C59N255Sa_lv3_9ccbf7dd2]			(a) commingle client funds with business operating or personal funds;
[bookmark: ss_T40C59N255Sb_lv3_17da93529]			(b) use client funds for any purpose unrelated to the client’s project;
[bookmark: ss_T40C59N255Sc_lv3_7c7e8ccea]			(c) fail to deposit client funds into the required escrow or trust account;
[bookmark: ss_T40C59N255Sd_lv3_16a1e460e]			(d) make false or misleading statements regarding the location, use, or status of client funds.
[bookmark: ss_T40C59N255S2_lv2_b6e64159e]		(2) Each violation constitutes a separate offense.
[bookmark: ss_T40C59N255S3_lv2_d0091fb75][bookmark: ss_T40C59N255Sa_lv3_5ee0f3270]		(3)(a) a contractor who knowingly or wilfully violates this section and whose misuse involves less than ten thousand dollars is guilty of a misdemeanor, punishable by:
[bookmark: ss_T40C59N255Si_lv4_607b785ef]				(i) a fine not exceeding five thousand dollars;
[bookmark: ss_T40C59N255Sii_lv4_20f0e8abc]				(ii) imprisonment for not more than three years; or
[bookmark: ss_T40C59N255Siii_lv4_cdc8f87f8]				(iii) both.
[bookmark: ss_T40C59N255Sb_lv3_961e2d9b1]			(b) A contractor whose misuse involves ten thousand dollars or more is guilty of a felony, punishable by:
[bookmark: ss_T40C59N255Si_lv4_26a408185]				(i) a fine not exceeding ten thousand dollars;
[bookmark: ss_T40C59N255Sii_lv4_a9805afc5]				(ii) imprisonment for not more than ten years; or
[bookmark: ss_T40C59N255Siii_lv4_ab645bb83]				(iii) both.
[bookmark: ss_T40C59N255S4_lv2_5b7406500]		(4) A court may order full restitution, including repayment of client funds, interest, consequential damages, and reasonable attorney’s fees.
[bookmark: ss_T40C59N255SE_lv1_0a237e439][bookmark: ss_T40C59N255S1_lv2_1b9fcb20a]	(E)(1) The Department of Labor, Licensing and Regulation may:
[bookmark: ss_T40C59N255Sa_lv3_5161a3820]			(a) investigate alleged violations of this article;
[bookmark: ss_T40C59N255Sb_lv3_02c4b75d6]			(b) require production of escrow or trust account records;
[bookmark: ss_T40C59N255Sc_lv3_fb790001e]			(c) impose civil penalties of up to five thousand dollars per violation;
[bookmark: ss_T40C59N255Sd_lv3_ac513446e]			(d) suspend, refuse to renew, or revoke a residential builder or residential specialty contractor license.
[bookmark: ss_T40C59N255S2_lv2_9e6fc9cee]		(2) A violation of this article constitutes misconduct under this chapter.
[bookmark: ss_T40C59N255S3_lv2_170790a06]		(3) A client whose funds were not properly held, accounted for, or disbursed may bring a civil action for:
[bookmark: ss_T40C59N255Sa_lv3_2af6fd065]			(a) actual damages;
[bookmark: ss_T40C59N255Sb_lv3_c7cc3518c]			(b) treble damages for wilful violations;
[bookmark: ss_T40C59N255Sc_lv3_e64b9c73e]			(c) attorney’s fees and court costs.
[bookmark: ss_T40C59N255S4_lv2_b56f79d1d]		(4) The remedies provided in this section are in addition to any other rights available under contract or law.

[bookmark: bs_num_2_lastsection][bookmark: eff_date_section]SECTION 2.	This act takes effect one hundred eighty days after approval by the Governor, and applies to all residential construction contracts executed on or after that date.
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