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A bill

TO AMEND THE SOUTH CAROLINA CODE OF LAWS BY ENACTING THE “HOME REPAIR CONSUMER PROTECTION ACT” BY ADDING CHAPTER 31 TO TITLE 37 SO AS TO REQUIRE WRITTEN AND SIGNED CONTRACTS FOR CERTAIN HOME REPAIR SERVICES, TO PROVIDE CERTAIN RIGHTS AND PROTECTIONS OF HOMEOWNERS WHO ENTER INTO HOME REPAIR AGREEMENTS WITH HEIGHTENED PROTECTIONS FOR ELDERLY HOMEOWNERS, TO CREATE THE OFFENSE OF HOME REPAIR FRAUD AND TO ESTABLISH PENALTIES, AND TO ESTABLISH CERTAIN PROHIBITED ACTS OF CONTRACTORS OR THEIR AGENTS WHICH CONSTITUTE AN UNFAIR TRADE PRACTICE.

[bookmark: ew_3e0fb8b5e]Be it enacted by the General Assembly of the State of South Carolina:

[bookmark: bs_num_1_6bbd5916e][bookmark: dl_b4a07ac2d]SECTION 1.	Title 37 of the S.C. Code is amended by adding:

[bookmark: up_f79de43fd]CHAPTER 31

[bookmark: up_33744dd35]Home Repair Consumer Protection Act

[bookmark: ns_T37C31N10_27a4c20f5][bookmark: up_7d8205f01]	Section 37‑31‑10.	For purposes of this chapter:
[bookmark: ss_T37C31N10S1_lv1_da116cad2]	(1) “Contractor” means a general or mechanical contractor licensed under Chapter 11, Title 40, or a residential specialty contractor licensed under Article 1, Chapter 59, Title 40, who owns and operates a home improvement business or who undertakes, offers to undertake, or agrees to perform any home repair or improvement.
[bookmark: ss_T37C31N10S2_lv1_0f5f611b9]	(2) “Defect” means a deficiency in or a deficiency arising out of the design, specifications, surveying, planning, supervision, or observation of home repair work that results from any of the following:
[bookmark: ss_T37C31N10Sa_lv2_2ade2aacb]		(a) use of defective or substandard materials, products, or components;
[bookmark: ss_T37C31N10Sb_lv2_6bfccb0c8]		(b) violation of the applicable building codes in effect at the time of the home repair work;
[bookmark: ss_T37C31N10Sc_lv2_42c17ef43]		(c) failure to conduct home repair work in accordance with accepted trade standards for good and workmanlike construction at the time of construction;
[bookmark: ss_T37C31N10Sd_lv2_01cd73b02]		(d) material deviations from the terms of the contract; or
[bookmark: ss_T37C31N10Se_lv2_5a4379e6f]		(e) creation of unsafe or uninhabitable conditions.
[bookmark: ss_T37C31N10S3_lv1_49f413431]	(3) “Home repair” means the fixing, replacing, altering, converting, modernizing, improving of, or making of an addition to any real property primarily designed or used as a residence, in which the total price for all work agreed upon between the contractor and owner is more than five hundred dollars.
[bookmark: ss_T37C31N10Sa_lv2_1c2f78c04]		(a) “Home repair” includes the construction, installation, replacement, or improvement of driveways, swimming pools, porches, kitchens, chimneys, chimney liners, garages, fences, fallout shelters, central air conditioning, central heating, boilers, furnaces, hot water heaters, electrical wiring, sewers, plumbing fixtures, storm doors, storm windows, awnings, and other improvements to structures within the residence or upon the land adjacent to the residence.
[bookmark: ss_T37C31N10Sb_lv2_4d72edce1]		(b) “Home repair” does not include:
[bookmark: ss_T37C31N10Si_lv3_821779bc0]			(i) the sale, installation, cleaning, or repair of carpets;
[bookmark: ss_T37C31N10Sii_lv3_36c7f37d0]			(ii) the repair, installation, replacement, or connection of any home appliance including, but not limited to, disposals, refrigerators, ranges, garage door openers, televisions or television antennas, washing machines, telephones, hot water heaters, satellite dishes, or other appliances when the persons replacing, installing, repairing, or connecting the home appliance are employees or agents of the merchant that sold the home appliance or sold new products of the same type;
[bookmark: ss_T37C31N10Siii_lv3_4184a8ea9]			(iii) landscaping; or
[bookmark: ss_T37C31N10Siv_lv3_68dececa1]			(iv) the construction of a new home.
[bookmark: ss_T37C31N10S4_lv1_4774dd2c0]	(4) “Owner” means:
[bookmark: ss_T37C31N10Sa_lv2_f50c83959]		(a) the owner of a private residence, including any person authorized by an owner to act on the owner’s behalf to order, contract for, or purchase home repair work; or
[bookmark: ss_T37C31N10Sb_lv2_e5bd45556]		(b) a person entitled to the performance of the work of a contactor pursuant to a home repair contract.
[bookmark: ss_T37C31N10S5_lv1_2fb9845fe]	(5) “Substantial completion” has the meaning provided in Section 15‑3‑630.

[bookmark: ns_T37C31N20_cef30359d][bookmark: ss_T37C31N20SA_lv1_9c08b2bdc]	Section 37‑31‑20.	(A) Any contract or agreement for home repair services described in this chapter in the amount of one thousand dollars or more shall be in writing and signed by both parties. The contract shall include:
[bookmark: ss_T37C31N20S1_lv2_c4ce32e70]		(1) the name, address, and phone number of the contractor;
[bookmark: ss_T37C31N20S2_lv2_748b3533b]		(2) a description of the work to be performed, the materials to be used, and a set of specifications that cannot be changed without a written change order signed by the owner and the contractor;
[bookmark: ss_T37C31N20S3_lv2_d177aea33]		(3) the date of the transaction;
[bookmark: ss_T37C31N20S4_lv2_2ecf3ca35]		(4) the total cost, including parts and materials listed with reasonable particularity and any charge for an estimate;
[bookmark: ss_T37C31N20S5_lv2_42b5dd6fa]		(5) the approximate start date and completion date;
[bookmark: ss_T37C31N20S6_lv2_65a2bbc67]		(6) notice informing the owner of the right to cancel the contract within three business days after the date the contract was signed or, if the owner is sixty‑two years of age or older, within five business days; and
[bookmark: ss_T37C31N20S7_lv2_c039634f1]		(7) inform the owner that notice of cancellation may be mailed or delivered to the contractor’s address stated in the contract, or by any alternative method agreed upon by the parties.
[bookmark: ss_T37C31N20SB_lv1_dbee72134]	(B) Failure by a contractor, their agent, or another person subject to licensure under Chapters 11 or 59, Title 40 to provide the specified information, notices, and disclosures in the contract is cause for discipline under Chapters 11 or 59, Title 40, as appropriate.

[bookmark: ns_T37C31N30_cd104b635]	Section 37‑31‑30.	An owner who signs a home repair contract may cancel the contract within three business days following the date on which the contract was signed or, if the owner is sixty‑two years of age or older, within five business days. Notice of cancellation may be mailed or delivered to the contractor’s address stated in the contract, or by any other method agreed upon by the parties.

[bookmark: ns_T37C31N40_3903509eb][bookmark: ss_T37C31N40SA_lv1_ce46d2ad1]	Section 37‑31‑40.	(A) A person commits the offense of home repair fraud if he knowingly:
[bookmark: ss_T37C31N40S1_lv2_7857286a0]		(1) misrepresents a material fact relating to the terms of the home repair contract or agreement or the preexisting or existing condition of any portion of the property involved, or creates or confirms another’s impression which is false and which he does not believe to be true, or promises performance which he does not intend to perform or knows will not be performed;
[bookmark: ss_T37C31N40S2_lv2_9eb3291f4]		(2) uses or employs any deception, false pretense, or false promises in order to induce, encourage, or solicit each person to enter into any home repair contract or agreement;
[bookmark: ss_T37C31N40S3_lv2_2621b7967]		(3) enters into an unconscionable agreement or contract requiring payment to the contractor of at least four thousand dollars. A contract is unconscionable within the meaning of this section when an unreasonable difference exists between the value of the services, materials, and work to be performed and the amount charged for those services, materials, and work. For purposes of this section, prima facie evidence shall exist that the contract or agreement is unconscionable if the total payment called for by the contract or agreement is in excess of four times the fair market value for those services, materials, and work; or
[bookmark: ss_T37C31N40S4_lv2_942093429]		(4) damages the property of a person with the intent to enter into an agreement or contract for home repair;
[bookmark: ss_T37C31N40S5_lv2_8eec8885c]		(5) misrepresents himself or another to be an employee or agent of any unit of the federal, state, or municipal government or any other governmental unit, or an employee or agent of any public utility, with the intent to cause a person to enter into, with himself or another, any contract or agreement for home repair services;
[bookmark: ss_T37C31N40S6_lv2_d7a9d78a8]		(6) damages a person’s property with the intent to induce, encourage, or solicit that person to enter into a written or oral agreement for performing home repair services;
[bookmark: ss_T37C31N40S7_lv2_a6150dc50]		(7) misrepresents an item as a special‑order material or misrepresents the cost of the special‑order material;
[bookmark: ss_T37C31N40S8_lv2_238eeb4d6]		(8) alters a home repair contract, agreement, or other document incident to performing or selling a home repair service without the consent of the consumer; or
[bookmark: ss_T37C31N40S9_lv2_6f45bad2f]		(9) receives any advance payment for performing home improvement services or providing home improvement materials and fails to perform or provide such services or materials when specified in the contract, taking into account any force majeure or unforeseen labor strike that would extend the time frame, or unless extended by agreement with the owner, and fails to return the payment received for such services or materials which were not provided by that date.
[bookmark: ss_T37C31N40SB_lv1_0110506a3]	(B) A person who violates the provisions of subsection (A) of this section is guilty:
[bookmark: ss_T37C31N40S1_lv2_23ba38c69]		(1) of a misdemeanor if the amount involved is two thousand dollars or less or if the amount involved cannot be satisfactorily ascertained and, upon conviction, must be fined not more than ten thousand dollars or imprisoned not more than three years, or both; or
[bookmark: ss_T37C31N40S2_lv2_6c77b693a]		(2) of a felony if the amount involved exceeds two thousand dollars and, upon conviction, must be fined not more than fifty thousand dollars or imprisoned not more than ten years, or both.

[bookmark: ns_T37C31N50_4c04667a9][bookmark: ss_T37C31N50SA_lv1_0b1c78beb]	Section 37‑31‑50.	(A) A person commits the offense of aggravated home repair fraud when he commits home repair fraud pursuant to Section 37‑31‑150:
[bookmark: ss_T37C31N50S1_lv2_c24496374]		(1) against an elderly person who is sixty‑two years of age or older or against a person with a disability; or
[bookmark: ss_T37C31N50S2_lv2_5b8202ddb]		(2) in connection with a home repair project intended to benefit a person with a disability.
[bookmark: ss_T37C31N50SB_lv1_b158dd820]	(B) A person who violates the provisions of subsection (A) is guilty of a felony and:
[bookmark: ss_T37C31N50S1_lv2_33652ee2c]		(1) if the amount involved is two thousand dollars or less, must be fined not more than twenty thousand dollars or imprisoned not more than five years, or both; or
[bookmark: ss_T37C31N50S2_lv2_012b05fdb]		(2) if the amount involved exceeds two thousand dollars, must be fined not more than fifty thousand dollars or imprisoned not more than fifteen years, or both.

[bookmark: ns_T37C31N60_2594ad23a][bookmark: ss_T37C31N60SA_lv1_496b834e6]	Section 37‑31‑60.	(A) No person shall:
[bookmark: ss_T37C31N60S1_lv2_9386bb0c9]		(1) fail to refund the amount paid for home repair services within ten business days of receipt of a written request for a refund if no substantial portion of the contracted work has been performed at the time of the request and more than forty‑five days have elapsed since the starting date specified in the home repair contract;
[bookmark: ss_T37C31N60S2_lv2_6b2a038ff]		(2) abandon or fail to perform, without justification, any home repair contract or project undertaken by a contractor;
[bookmark: ss_T37C31N60S3_lv2_486d42977]		(3) deviate from or disregard plans or specifications, in any material respect, without a written change order dated and signed by both the contractor and the owner, which contains accompanying price changes for each deviation;
[bookmark: ss_T37C31N60S4_lv2_cffee8521]		(4) advertise or offer, by any means, to perform home repair services if the person does not intend to:
[bookmark: ss_T37C31N60Sa_lv3_3d674c234]			(a) accept a home repair contract;
[bookmark: ss_T37C31N60Sb_lv3_355b7c148]			(b) perform the home repair services; or
[bookmark: ss_T37C31N60Sc_lv3_33e62ba21]			(c) charge for the home repair services at the price advertised or offered;
[bookmark: ss_T37C31N60S5_lv2_66de5a55f]		(5) demand or receive any payment for home repair services before the home repair contract is signed; or
[bookmark: ss_T37C31N60S6_lv2_cb83cf495][bookmark: open_doc_here]		(6) subsequent to entering into a contract for home repair services or materials, change the name or contractor’s business, liability insurance information, the contractor’s business address, or any other identifying information in a fraudulent or deceptive manner likely to cause confusion or misunderstanding without advising the owner in writing within ten days following any such change.
[bookmark: ss_T37C31N60SB_lv1_5220727fd]	(B) A violation of any provision of this section is an unfair trade practice under the South Carolina Consumer Protection Code in Chapter 6 of this title.

[bookmark: bs_num_2_lastsection][bookmark: eff_date_section]SECTION 2.	This act takes effect upon approval by the Governor.
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