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SOUTH CAROLINA STATE REGISTER

An official state publication, the South Carolina State Register is a temporary update to South Carolina’s
official compilation of agency regulations--the South Carolina Code of Regulations. Changes in
regulations, whether by adoption, amendment, repeal or emergency action must be published in the State
Register pursuant to the provisions of the Administrative Procedures Act. The State Register also publishes
the Governor’s Executive Orders, notices or public hearings and meetings, and other documents issued by
state agencies considered to be in the public interest. All documents published in the State Register are
drafted by state agencies and are published as submitted. Publication of any material in the State Register
is the official notice of such information.

STYLE AND FORMAT
Documents are arranged within each issue of the State Register according to the type of document filed:

Notices are documents considered by the agency to have general public interest.

Notices of Drafting Regulations give interested persons the opportunity to comment during the initial
drafting period before regulations are submitted as proposed.

Proposed Regulations are those regulations pending permanent adoption by an agency.

Pending Regulations Submitted to the General Assembly are regulations adopted by the agency pending
approval by the General Assembly.

Final Regulations have been permanently adopted by the agency and approved by the General Assembly.
Emergency Regulations have been adopted on an emergency basis by the agency.

Executive Orders are actions issued and taken by the Governor.

2017 PUBLICATION SCHEDULE

Documents will be accepted for filing on any normal business day from 8:30 A.M. until 5:00 P.M. All
documents must be submitted in the format prescribed in the Standards Manual for Drafting and Filing
Regulations.

To be included for publication in the next issue of the State Register, documents will be accepted no later
than 5:00 P.M. on any closing date. The modification or withdrawal of documents filed for publication must
be made by 5:00 P.M. on the closing date for that issue.

Jan. Feb. Mar. Apr. May June July Aug. Sept. Oct. Nov.  Dec.

Submission 1/13 | 2/10 | 3/10 | 4/14 | 5/12 | 6/9 7/14 | 8/11 9/8 10/13 | 11/10 | 12/8
Deadline

Publishing 1/27 2/24 3/24 4/28 5/26 6/23 7/28 8/25 9/22 1027 | 11724 | 12/22
Date
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REPRODUCING OFFICIAL DOCUMENTS

Documents appearing in the State Register are prepared and printed at public expense. Media services are
encouraged to give wide publicity to documents printed in the State Register.

PUBLIC INSPECTION OF DOCUMENTS

Documents filed with the Office of the State Register are available for public inspection during normal office
hours, 8:30 A.M. to 5:00 P.M., Monday through Friday. The Office of the State Register is in the Legislative
Council, Fourth Floor, Rembert C. Dennis Building, 1000 Assembly Street, in Columbia. Telephone inquiries
concerning material in the State Register or the South Carolina Code of Regulations may be made by calling
(803) 212-4500.

ADOPTION, AMENDMENT AND REPEAL OF REGULATIONS

To adopt, amend or repeal a regulation, an agency must publish in the State Register a Notice of Drafting; a
Notice of the Proposed Regulation that contains an estimate of the proposed action’s economic impact; and, a
notice that gives the public an opportunity to comment on the proposal. If requested by twenty-five persons, a
public hearing must be held at least thirty days after the date of publication of the notice in the State Register.

After the date of hearing, the regulation must be submitted to the General Assembly for approval. The General
Assembly has one hundred twenty days to consider the regulation. If no legislation is introduced to disapprove
or enacted to approve before the expiration of the one-hundred-twenty-day review period, the regulation is
approved on the one hundred twentieth day and is effective upon publication in the State Register.

EMERGENCY REGULATIONS

An emergency regulation may be promulgated by an agency if the agency finds imminent peril to public health,
safety or welfare. Emergency regulations are effective upon filing for a ninety-day period. If the original filing
began and expired during the legislative interim, the regulation can be renewed once.

REGULATIONS PROMULGATED TO COMPLY WITH FEDERAL LAW

Regulations promulgated to comply with federal law are exempt from General Assembly review. Following the
notice of proposed regulation and hearing, regulations are submitted to the State Register and are effective upon
publication.

EFFECTIVE DATE OF REGULATIONS

Final Regulations take effect on the date of publication in the State Register unless otherwise noted within the
text of the regulation.

Emergency Regulations take effect upon filing with the Legislative Council and remain effective for ninety
days. If the original ninety-day period begins and expires during legislative interim, the regulation may be refiled
for one additional ninety-day period.
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SUBSCRIPTIONS

The South Carolina State Register is available electronically through the South Carolina Legislature Online
website at www.scstatehouse.gov, or in a printed format. Subscriptions run concurrent with the State of South
Carolina’s fiscal year (July through June). The annual subscription fee for the printed format is $100.00. Payment
must be made by check payable to the Legislative Council. To subscribe, complete the form below and mail

with payment.
X X X

South Carolina State Register
Subscription Order Form

Mailing Address

Billing Address (if different from mailing address)

Mail this form to:

South Carolina State Register
Deirdre Brevard Smith, Editor
P.O. Box 11489
Columbia, SC 29211
Telephone: (803) 212-4500
Fax: (803) 212-4501
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REGULATIONS SUBMITTED TO GENERAL ASSEMBLY 1

In order by General Assembly review expiration date

The history, status, and full text of these regulations are available on the
South Carolina General Assembly Home Page: http:/www.scstatehouse.gov/regnsrch.php

SUBJECT

Professional Employer Organizations

Licensing Standards for Continuing Care Retirement
Communities

Securities Division

At-Risk Students

Hotels, Motels, and Similar Facilities

Transportation Project Prioritization

Secretary of Transportation Approval of Actions
Commission Approval of Actions

Maximum Time for Certification

Adoption of Model Codes

IRC Section R502.11.4 Truss Design

IRC Section R802.10.1 Wood Truss Design

Board of Registration for Foresters

Barbershop Requirements; Applications for Inspection and
Registration and Shop License

Purpose and Definitions

Real Estate Commission

IRC Section R703.4 Flashing

Sanitary and Safety Rules for Salons and Schools
Examinations; Apprenticeship; and Continuing Education
Requirements

Amend Regulations 105-2 through 105-13 to Comport with
2016 Act 170

Administrator-in-Training Program Requirements

Check Cashing Services

Mortgage Lending

Energy Standards Appeal Procedure
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Employment Records to be Retained for Six Months
Investigation and Production of Evidence
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Pleadings, Motions and Discoveries

Preservation of Records in Event of Charge of Discrimination
Procedure for the Institution of Civil Actions as Provided in
Section 1-13-90(d) of the Act
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Minimum Standards of Student Conduct and Disciplinary
Enforcement Procedures to be Implemented by Local School
Districts
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Credential Classification
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Free Tuition for Residents Sixty Years of Age
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In order by General Assembly review expiration date
The history, status, and full text of these regulations are available on the
South Carolina General Assembly Home Page: http://www.scstatehouse.gov/regnsrch.php
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EXECUTIVE ORDERS 5
Executive Order No. 2017-08

WHEREAS, as the State’s chief magistrate, commander-in-chief, and supreme executive authority, it is the
responsibility of the Governor of the State of South Carolina to protect the citizens of South Carolina from
foreign and domestic threats and, as such, to promote and implement initiatives to increase our State’s
cybersecurity; and

WHEREAS, the State must protect its critical infrastructure and key resources (“CIKR”) from
sophisticated cyber threats in order to maintain the stability of our State’s economic and commercial activity and
ensure the health, safety, and well-being of its citizens and businesses; and

WHEREAS, the State must take proactive measures to develop and implement a comprehensive,
strategic, and sustainable framework for addressing future cyber threats, attacks, and disruptions to the State’s
CIKR; and

WHEREAS, facilitating regular collaboration among State and Federal government agencies and
public- and private-sector organizations will aid the State in further developing and improving its CIKR
protections against sophisticated cyber threats; and

WHEREAS, representatives from the South Carolina Law Enforcement Division (“SLED”), the South
Carolina Department of Administration, the Military Department of South Carolina, and the South Carolina
Attorney General’s Office formed the South Carolina Critical Infrastructure Cybersecurity Working Group
(“Working Group”); and

WHEREAS, the mission of the Working Group was to document the strategic framework for the
creation of a collaborative effort among cybersecurity professionals in government, private industry, and
academia that will develop, implement, and maintain a comprehensive program and operational effort to evaluate
and enhance the State’s CIKR cybersecurity posture (“SC CIC Program”); and

WHEREAS, the Working Group recommended developing a prioritized plan to incorporate
cybersecurity risk management practices for the State’s critical infrastructure into existing programs and
coordinate the State’s CIKR cybersecurity endeavors through SLED’s Office of Homeland Security and fusion
center; and

WHEREAS, the State must use its resources in an efficient manner to prevent unproductive competition
for limited resources; and

WHEREAS, on January 11, 2016, the Working Group published a report, titled “Critical Infrastructure
Protection: An Overview of Cybersecurity State Government Efforts in South Carolina” (“Critical Infrastructure
Protection Report™), which specifically identifies certain cybersecurity gaps pertaining to the State’s CIKR; and

WHEREAS, the Working Group thereafter developed a plan to address the Critical Infrastructure
Protection Report’s findings and, in September 2016, published the “South Carolina Critical Infrastructure
Cybersecurity Strategic Plan” (“Plan”), which articulates and proposes a strategic framework for initiating and
operationalizing the SC CIC Program.

NOW, THEREFORE, by virtue of the authority vested in me as Governor of the State of South
Carolina and pursuant to the powers conferred upon me by the Constitution and Laws of this State, I hereby
approve the Plan, as modified and amended herein, and establish the South Carolina Critical Infrastructure
Cybersecurity Executive Oversight Group (“Executive Oversight Group”), which shall be constituted and shall
execute its duties and responsibilities as set forth below:
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6 EXECUTIVE ORDERS

1. Mission. The Executive Oversight Group shall serve as the task force under the Plan and
shall execute the SC CIC Program, which will focus on sharing cybersecurity information and
preventing cyber threats, incidents, or attacks affecting the State’s CIKR and analyzing, protecting,
responding to, mitigating, and recovering from the effects and consequences of any such incidents or
attacks on the State’s CIKR to ensure the health, safety, and well-being of South Carolina’s citizens and
businesses.

2. Membership. The Executive Oversight Group shall consist of the following individuals or
officials, or their designees, all of whom shall report to and serve at the pleasure of the Governor:

a. The Governor of the State of South Carolina or an employee or official from the Office
of the Governor;

b. Chief of SLED;

c. Director of the South Carolina Department of Administration;

d. The State of South Carolina’s Chief Information Security Officer; and

e. One (1) Cyber Executive, designated by the Chief of SLED, upon consultation with the
Office of the Governor, to lead the SC CIC Program at the direction of the Executive Oversight Group.

The Executive Oversight Group shall be governed and conduct itself as follows:

a. The Governor or his designee shall designate the Chairman and Vice-Chairman of the
Executive Oversight Group;

b. The Executive Oversight Group shall act as an advisory committee to the Governor on various
cybersecurity matters that affect the State’s CIKR;

c. The Cyber Executive may, with the advice and consent of the Executive Oversight Group,
appoint or engage, on an ad hoc basis, additional individuals or officials, including representatives from
academia, S.C. Cyber, and other public- or private-sector agencies or organizations, to serve in an
advisory capacity or otherwise counsel the Executive Oversight Group, or any portion thereof, on certain
cybersecurity-related issues affecting the State’s CIKR; and

d. As necessary and appropriate, the Executive Oversight Group may, upon approval of the
Governor or his designee, pursue, engage, and retain consultants, advisors, auditors, and specialists to
provide information or advice, develop strategic plans, or otherwise assist in connection with the
Mission of the Executive Oversight Group.

3. Duties and Responsibilities. The Executive Oversight Group shall initiate and implement
Phases One and Two of the Plan, as amended and as funding from the General Assembly becomes
available, and operationalize, mobilize, and administer, with the assistance of the Cyber Executive, the
SC CIC Program.

This Order is effective immediately.
GIVEN UNDER MY HAND AND THE GREAT
SEAL OF THE STATE OF SOUTH CAROLINA,
THIS 19th DAY OF APRIL 2017.

HENRY MCMASTER
Governor
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Executive Order No. 2017-09

WHEREAS, in order to unleash and facilitate the innovation, investment, vision, creativity, and
prosperity which are the hallmarks of the American free-enterprise system, it is important that the regulatory
standards and procedures enacted in South Carolina be reasonable, practical, productive, and not unduly
burdensome; and

WHEREAS, the people are served by the government limiting the number, length, and complexity of
rules and regulations, implementing only those which are clearly necessary for the public good; and

WHEREAS, inconsistent, impractical, and redundant regulations impede the creation and growth of
small, independently-owned businesses and large businesses alike; and

WHEREAS, the State of South Carolina must continuously enhance the competitiveness of its business
climate in order to support South Carolina’s “main street” businesses and also to encourage new businesses,
innovation, and entreprencurial growth, all of which are vital to the economic prosperity of our people, today
and in future generations; and

WHEREAS, the State of South Carolina, to these ends, should constantly review and remove
unnecessary regulations and government impediments to progress and ensure that any new regulations are
consistent with a common-sense regulatory framework; and

WHEREAS, businesses and individuals thrive when regulatory enforcement is smart, limited,
consistent, and free of undue influence.

NOW, THEREFORE, by virtue of the authority vested in me as Governor of the State of South
Carolina and pursuant to the Constitution and Laws of this State and the powers conferred upon me therein, I
hereby establish a regulatory framework to promote responsible regulation, directing agencies to: (1) utilize a
four-part test in promulgating new regulations; (2) work with the Governor’s Office to reduce current
regulations; and (3) promote transparency in the rule-making process. This Executive Order applies to all
Cabinet agencies and all boards and commissions with rule-making powers which are part of, or within, a
Cabinet agency. I ask that the other executive agencies join in this process to enhance and prioritize our State’s
competitive business climate by improving upon the existing regulatory framework and environment.

Section 1. New Regulations:

All proposed regulations shall be reviewed and vetted by the agency using a practical, common-sense
test, borrowing from the well-known Four-Way Rotary test, to instill and improve South Carolina’s commitment
to a competitive business climate and positive regulatory culture and the freedom of its citizens:

1. Is it the truth? Regulations should be promulgated only for identified needs supported by fact-based
evidence. Regulations should address the clear, identified need for the regulation to promote the health, safety,
and economic well-being of the citizens and should not be susceptible to misuse or abuse to provide financial or
competitive advantage for any individual, business, or industry over another.

2. Is it fair to all concerned? Regulations should be fair to citizens, businesses, and the state at large.
They should not unnecessarily burden one party at another’s expense. Agencies should weigh the impact on
each affected party and determine whether a less restrictive or less costly alternative could be utilized to achieve
the same objectives. The agency should describe the risk associated with the problem the regulation is designed
to remedy and consider alternatives.
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3. Will it build goodwill and better friendships? Any and all regulations should build goodwill among
businesses and communities, minimize requirements, educate those interested, and protect the citizens at large.
An overly-burdensome, unnecessary, or misguided requirement creates hardship and diminishes the people’s
confidence in their government.

4. Will it be beneficial? Regulations should benefit all South Carolinians. They should not stifle our
competitive economic environment, our ingenuity, or any particular licensee from responsible, lawful, and
environmentally sound growth. Agencies should declare how a regulation is beneficial to all.

Section 2. Reduction of Current Regulations:

All agencies should reduce their regulatory scope and impact and withdraw or amend regulations when
their purpose can be accomplished in a less burdensome manner. Thus, agencies must continue to parse current
regulations, analyzing risk and determining which regulations are necessary to protect the public and which
regulations should be withdrawn or amended. Section 1-23-120(J) of the South Carolina Code of Laws requires
agencies to conduct a formal review of all regulations every five (5) years and directs agencies to file a report
with the Code Commissioner identifying those regulations:

1. for which the agency intends to begin the process of repeal in accordance with this article;
2. for which the agency intends to begin the process of amendment in accordance with this article; and
3. which do not require repeal or amendment.

Yet, filing a report with the Code Commissioner does not highlight needed regulatory reform to the public or
require agencies to critically assess regulations outside of agency personnel. Thus, to provide appropriate
oversight and strengthen agencies’ positions in amending and withdrawing regulations, agencies shall
hereinafter provide the Governor’s Office with a copy of the periodic report required under section 1-23-120(J)
of the South Carolina Code of Laws prior to filing with the Code Commissioner.

Agencies shall use the required review to critically assess regulations for the purpose of identifying
wasteful and unnecessary regulations that should be repealed or modified. Based on the report and input from
the agency, the Governor’s Office will assist agencies in identifying, amending, and repealing unnecessary and
overly burdensome regulations. To begin this process, agencies shall provide to the Governor’s Office a copy of
the most recent report submitted to the Code Commissioner. Should any agency not have filed the requisite
report within the previous five (5) years, it shall prepare and file said report in calendar year 2017 and provide
the Governor’s Office a copy when filed.

Section 3. Transparency:

As with all aspects of State government, transparency and availability are necessary to ensure an
effective, efficient, and accountable regulatory environment. Therefore, agencies shall post online the report
required under section 1-23-120(J) of the South Carolina Code of Laws so that citizens, businesses, and other
interested parties alike can easily access the reports. Access to such information is particularly important for
citizens and small businesses which often are not familiar with the rule-making process. Such availability will
ensure that those involved in and welcomed to the formulation and consideration of rules and regulations include
those with special interests, large and small associations, and also our citizens, “main street” businesses, and
entrepreneurs and innovators of every kind.

Directors are accountable for ensuring that the policies and objectives in this Executive Order are
implemented forthwith. They shall report their progress, plans, deficits, and accomplishments in achieving the
goals and purposes of this Executive Order at each annual review.
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This Order is effective immediately.

GIVEN UNDER MY HAND AND THE GREAT
SEAL OF THE STATE OF SOUTH CAROLINA,
THIS 20th DAY OF APRIL 2017.

HENRY MCMASTER
Governor
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10 NOTICES
DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
NOTICE OF GENERAL PUBLIC INTEREST

In accordance with Section 44-7-200(D), Code of Laws of South Carolina, the public is hereby notified that a
Certificate of Need application has been accepted for filing and publication May 26, 2017 for the following
project(s). After the application is deemed complete, affected persons will be notified that the review cycle has
begun. For further information, please contact Nic Gerrald, Certificate of Need Program, 2600 Bull Street,
Columbia, SC 29201 at (803) 545-3495.

Affecting Beaufort County

Hilton Head Island System, L.P. d/b/a Hilton Head Hospital
Development of inpatient psychiatric services with the addition of 16 psychiatric beds at a total project cost of
$2,195,355.

In accordance with Section 44-7-210(A), Code of Laws of South Carolina, and S.C. DHEC Regulation 61-15,
the public and affected persons are hereby notified that for the following projects, applications have been deemed
complete, and the review cycle has begun. A proposed decision will be made as early as 30 days, but no later
than 120 days, from May 26, 2017. "Affected persons" have 30 days from the above date to submit requests for
a public hearing to Nic Gerrald, Certificate of Need Program, 2600 Bull Street, Columbia, S.C. 29201. If a
public hearing is timely requested, the Department’s decision will be made after the public hearing, but no later
than 150 days from the above date. For further information call (803) 545-3495.

Affecting Beaufort County

Hilton Head Island System, L.P. d/b/a Hilton Head Hospital
Development of inpatient psychiatric services with the addition of 16 psychiatric beds at a total project cost of
$2,195,355.

Affecting Berkeley County

Trident Medical Center, LLC d/b/a Summerville Freestanding ED
Construction of a freestanding emergency department in Berkeley County at a total project cost of $13,079,900.

Affecting Charleston County

Bishop Gadsden Episcopal Retirement Community
Conversion of 9 existing institutional beds to 9 non-institutional community nursing home beds for a total of 50
non-institutional beds at a total project cost of $0.00.

Affecting Chesterfield County

Liberty Home Care, LL.C d/b/a Liberty Home Care — Bennettsville
Establishment of a Home Health Agency in Chesterfield County at a total project cost of $0.00.

Affecting Georgetown County

Liberty Home Care, LLC d/b/a Liberty Home Care - Myrtle Beach
Establishment of a Home Health Agency in Georgetown County at a total project cost of $0.00.
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DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
NOTICE OF GENERAL PUBLIC INTEREST
May 26, 2017

The S.C. Department of Health and Environmental Control
Bureau of Water - Water Quantity Permitting Section

2600 Bull Street, Columbia, South Carolina 29201

Refer to: Public Notice # 30WS003-01 — May 26, 2017

Pursuant to the South Carolina Surface Water Withdrawal, Permitting, Use and Reporting Act [49-4-10] and
Regulation 61-119, Surface Water Withdrawal, Permitting, Use and Reporting, an application was received by
the Department from: Laurens County Water & Sewer Commission (LCWSA) — Laurens SC requesting a
surface water withdrawal from Lake Greenwood. The application specifies a proposed withdrawal from Lake
Greenwood at Latitude/Longitude 34.26667, - 82.035556 (end of State Spur S-30-222). The requested maximum
amount of the proposed withdrawal is 540.0 million gallons per month (MGM). The water will be used to supply
potable water within the LCWSA service area and under established water contracts to other entities.

Of the requested total withdrawal amount (540.0 MGM), the application requests an Interbasin Transfer
(IBT) of up to 92.07 MGM. The requested IBT proposes to transfer water out of the Saluda River Basin
and move it into the Broad River Basin. Of the maximum 92.07 MGM removed from the Saluda River
Basin for transfer, 11.70 MGM will be returned to the Saluda River Basin and 80.37 MGM will remain
and either be consumed or discharged in the Broad River Basin. Withdrawals from Lake Greenwood are
subject to review by the Federal Energy Regulatory Commission (FERC) and Greenwood County.

The Department will hold a Public Hearing regarding the application on June 29, 2017 starting at 6:00 P.M. The
Hearing will be held at the Cedarwood Community Church, 17194 SC-72, Waterloo, SC 29384. A person
wishing to make comments on this application may do so at the public hearing, or they may submit written
comments to the Department. Any comments submitted, other than verbal comments at the public hearing, shall
be made in writing to the office listed above, shall be received by the date listed below, and shall include the
name and legal address of the person making the comment.

In order to give all interested parties an opportunity to express their views -NOTICE- is hereby given that written
statements regarding the proposed withdrawal will be received by the Department at the address listed above
until 5:00 P.M. July 14, 2017 from any parties interested in the proposed withdrawal and those whose interests
may be affected by the proposed withdrawal.

If there are any questions concerning this public notice or if you would like a copy of the application, please
contact Michael Bishop at 803-898-3553 or bishopma@dhec.sc.gov. Interested parties wishing to be notified of
the final permit decision must make comment on the application and/or make a request to receive notice of the
final decision and must provide the SCDHEC with a correct name and mailing address.
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12 NOTICES
DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
ERRATA
May 26,2017

R.61-47, Shellfish, was last amended by Document No. 4736 that was published in the S.C. State Register on
April 28, 2017. This Errata is to correct several minor scrivener errors as follows:

In the Section-by-Section Discussion of Amendments, the discussion is revised to correct an error in the
citation to change it from 61-47.C.3.(b)(4) to 61-47.C.3(c)(3)(b)(4) as follows:

61-47.C.3(c)(3)(b)(4)
Subsection cross reference added to include newly added text.

In the text revision section, correct citation instruction for Code publishers to change 61-47.C.3.(b)(4) to
61-47.C.3(c)(3)(b)(4) to read:

Revise 61-47.C.3(c)(3)(b)(4) to read:

(4) Nothing in item C.3.(c)(3) shall be construed to make unlawful the intrastate shipment of shellstock harvested
from within the State provided such shellstock have not exceeded any maximum allowable time period for
temperature control as established by item C.2.(c) and C.2.(e).

At 61-47.1.6 — Correct to remove the extra space in the reference in this sentence and the word “Of” in
this sentence by putting it in lower case to read:

6. Shell stock identification. Certified shippers shall identify shell stock in accordance with item C.2.(g)(1) of
this Regulation.

At 61-47.1.7 — Correct to remove the extra space in the reference in this sentence and the word “Of” in
this sentence by putting it in lower case to read:

7. Shucked Shellfish Labeling. Certified shippers shall label shucked shellfish in accordance with item C.2.(i)(1)
of this Regulation.

Section 61-47.0.6 was amended to include the Section 0.6 introductory plus 0.6(a)-(f). This errata is to
correct O.6(f) to remove the extra space in the reference in this sentence and by putting the word “For”
located before the word “maricultured” in lower case to read:

(f) Record keeping to document compliance with the requirements described in item C.2.(e)(2) for maricultured
shellfish harvested during months that do require additional temperature controls.
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STATE BOARD OF EDUCATION
CHAPTER 43
Statutory Authority: 1976 Code Sections 30-4-10 et seq., 59-13-60, 59-13-70, 59-13-80, 59-13-90,
59-13-140, 59-17-100, 59-20-10, et seq., 59-21-510, et seq., 59-25-140, 59-33-10, et seq.

Notice of Drafting:

The South Carolina Board of Education proposes to amend Regulation 43-172, Accounting and Reporting.
Interested persons may submit their comments in writing to Melissa Myers, Director, Office of Auditing
Services, 1429 Senate Street, Columbia, South Carolina 29201 or by e-mail to mmyers@ed.sc.gov. To be
considered, all comments must be received no later than 5:00 p.m. on June 26, 2017.

Synopsis:

State Board of Education Regulation 43-172 governs the requirements for school districts, county board of
educations, and career and technical education centers to obtain an annual audit of financial records by a certified
or licensed public accountant. Amendments to Regulation 43-172 will revise the due date of the annual audit
report from November 15 to December 1 to coincide with the deadline listed in the SC Code of Law 59-17-100.
The amendment will also remove the reference to the “Office of School District Auditing” and replace it with
the “SC Department of Education” and revise the term “occupational education center” to “career and technical
education center” to coincide with current terms. The amendment will also update the Financial Resources to
remove the reference to the Staff Accountability Manual which does not exist and replace with the Student
Accountability Manual.

Legislative review is required.

STATE BOARD OF EDUCATION
CHAPTER 43
Statutory Authority: 1976 Code Sections 59-5-60, 59-24-30, and 59-24-40

Notice of Drafting:

The South Carolina Board of Education proposes to amend Regulation 43-165.1, Program for Assisting,
Developing, and Evaluating Principal Performance (PADEPP). Interested persons may submit their comments
in writing to Vicki Traufler, Ph.D., PADEPP Coordinator, Office of Educator Effectiveness, Division of
Innovation and Effectiveness, 8301 Parklane Road, Columbia, South Carolina 29223 or by e-mail to
vtraufler@ed.sc.gov. To be considered, all comments must be received no later than 5:00 p.m. on June 26, 2017.

Synopsis:

Regulation 43-165.1 governs the principal evaluation system (PADEPP) for all principals in South Carolina.
The proposed amendment is being made to realign and clarify language for two purposes: (1) to clarify that the
evaluation instrument is available from the South Carolina Department of Education, and (2) to clarify that
identified areas of student growth will be included in the Principal’s Professional Development Plan. There will
be no fundamental changes.

Legislative review is required.
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DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
CHAPTER 61
Statutory Authority: 1976 Code Section 44-7-260

Notice of Drafting:

The Department of Health and Environmental Control proposes drafting a new regulation for the licensure of
Crisis Stabilization Unit Facilities. Interested persons may submit written comments to Gwen C. Thompson,
Bureau Chief, Bureau of Health Facilities Licensing, South Carolina Department of Health and Environmental
Control, 2600 Bull Street, Columbia, South Carolina 29201 or via email at HealthRegComm(@dhec.sc.gov.
Comments may also be submitted electronically at the following address:
http://www.scdhec.gov/Agency/RegulationsAndUpdates/PublicComments/, under the Notice of Drafting for
Crisis Stabilization Units. To be considered, all comments must be received no later than 5:00 p.m., June 26,
2017, the close of the comment period.

Synopsis:

On April 24, 2017, Governor Henry McMaster signed into effect Act No. 10 amending Article 3 of Chapter 7,
Title 44 to require the Department to license and regulate Crisis Stabilization Unit Facilities. These facilities
provide a short-term residential program, offering psychiatric stabilization services and brief, intensive crisis
services to individuals eighteen and older, twenty-four hours a day, seven days a week.

Legislative review of this new regulation is required.
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Document No. 4749
DEPARTMENT OF CONSUMER AFFAIRS
CHAPTER 28
Statutory Authority: 1976 Code Sections 37-6-104, 37-6-402, 37-6-403, and 37-6-506

Preamble:

The South Carolina Department of Consumer Affairs proposes to promulgate R.28-55 addressing the
revocable assignment of wages.

Sections 37-2-410, 37-2-710 and 37-3-403 permit a revocable assignment of wages in consumer transactions.
Sections 37-6-104, 37-6-402, 37-6-403 and 37-6-506 allow the Department to promulgate regulations necessary
to effectuate the purposes of Title 37.

The proposed regulation will require legislative review.

Notice of Drafting for the proposed regulation was published in the State Register on August 26, 2016. A
proposed regulation was published in the State Register on November 25, 2016. Comments were received
resulting in substantive changes to the proposal.

Section-by-Section Discussion

28-55 Added to provide a framework for the provision of a revocable assignment of wages, including
required content of an assignment and disclosures.

Notice of Public Hearing and Opportunity for Public Comment:

Interested persons are invited to submit their views in writing to Kelly Rainsford, Deputy for Regulatory
Enforcement, South Carolina Department of Consumer Affairs, P.O. Box 5757, Columbia, South Carolina
29250-5757. To be considered, comments must be received no later than June 27,2017, the close of the comment
period. Should a public hearing be requested, the hearing will be held at the Department on July 11, 2017, at
2:00 p.m. in the Conference Room, 2221 Devine Street, Suite 200, Columbia, S.C. 29204.

Preliminary Fiscal Impact Statement:

The Department of Consumer Affairs estimates the costs incurred by the State in complying with the proposed
regulation will be approximately $0.

Statement of Need and Reasonableness:
DESCRIPTION OF REGULATION: Revocable Assignment of Wages.

Purpose: The purpose of the regulation is to provide a framework for the provision of a revocable assignment
of wages, including required content of an assignment authorization and consumer disclosures.

Legal Authority: 1976 Code Sections 37-2-410, 37-2-710, 37-3-403, 37-6-104, 37-6-402, 37-6-403 and
37-6-506.

Plan for Implementation: Administrative.
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DETERMINATION OF NEED AND REASONABLENESS OF THE PROPOSED REGULATION BASED
ON ALL FACTORS HEREIN AND EXPECTED BENEFITS:

The regulation is needed to clarify when an assignment of earnings would be deemed revocable, thus
compliant with the South Carolina Consumer Protection Code.

DETERMINATION OF COSTS AND BENEFITS:

Implementation of this regulation will not require additional resources. There is no anticipated additional cost
to the Department or state government due to any inherent requirements of the regulation. The framework
provided by the regulation will provide guidance to consumers and businesses.

UNCERTAINTIES OF ESTIMATES:
None.

EFFECT ON ENVIRONMENT AND PUBLIC HEALTH:
None.

DETRIMENTAL EFFECT ON THE ENVIRONMENT AND PUBLIC HEALTH IF THE REGULATION IS
NOT IMPLEMENTED:

None.
Statement of Rationale:

Sections 37-2-410, 37-2-710 and 37-3-403 prohibit an assignment of earnings unless a consumer has the
ability to revoke the assignment. Sections 37-6-104, 37-6-402, 37-6-403 and 37-6-506 allow the department to
promulgate regulations necessary for the implementation of the South Carolina Consumer Protection Code. It is
necessary to promulgate a regulation to clarify when an assignment of earnings would be deemed revocable,
thus compliant with the South Carolina Consumer Protection Code.

Text:

The full text of this regulation is available on the South Carolina General Assembly Home Page:
http://www.scstatehouse.gov/regnsrch.php. Full text may also be obtained from the promulgating agency.

Document No. 4750
DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
CHAPTER 61
Statutory Authority: 1976 Code Sections 48-1-10 et seq.

61-62. Air Pollution Control Regulations and Standards
Preamble:

1. Pursuant to the South Carolina Pollution Control Act, S.C. Code Section 48-1-10 et seq. (2008), along with
the federal Clean Air Act, 42 U.S.C. Sections 7410, 7413, and 7416, the S.C. Department of Health and
Environmental Control must ensure national primary and secondary ambient air quality standards are achieved
and maintained in South Carolina. No state may adopt or enforce an emission standard or limitation less stringent
than these federal standards or limitations pursuant to 42 U.S.C. Section 7416.
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2. The United States Environmental Protection Agency (“EPA”) promulgates amendments to the Code of
Federal Regulations (“CFR”) throughout each calendar year. Recent federal amendments to 40 CFR Parts 50,
51, 52, 60, 61, 63 and 70 include clarification, guidance and technical amendments regarding state
implementation plan (“SIP”) requirements promulgated pursuant to 42 U.S.C. Sections 7410 & 7413, New
Source Performance Standards (“NSPS”) mandated by 42 U.S.C. Section 7411, federal National Emission
Standards for Hazardous Air Pollutants (“NESHAP”) for Source Categories mandated by 42 U.S.C Section
7412, and Prevention of Significant Deterioration (“PSD”) and Title V Operating Program provisions
promulgated under title I and title V of the CAA.

3. The Department proposes to amend Regulation 61-62.1, Definitions and General Requirements; Regulation
61-62.5, Standard No. 7, Prevention of Significant Deterioration, Regulation 61-62.60, South Carolina
Designated Facility Plan and New Source Performance Standards; Regulation 61-62.61, National Emission
Standards for Hazardous Air Pollutants; Regulation 61-62.63, National Emission Standards for Hazardous Air
Pollutants (NESHAP) for Source Categories; Regulation 61-62.70, Title V Operating Permit Program; and the
South Carolina SIP, to adopt the federal amendments to these standards promulgated from January 1, 2016,
through December 31, 2016.

4. The Department also proposes to add Regulation 61-62.97, Cross-State Air Pollution Rule (CSAPR) Trading
Program, to incorporate the EPA’s CSAPR trading program for South Carolina in 40 CFR Part 97 for NOx
(Annual) and SO, (Annual), as published in the Federal Register on August 8, 2011 (76 FR 48208) and
subsequently amended on June 12, 2012 (77 FR 34830), December 3, 2014 (79 FR 71663), and October 26,
2016 (81 FR 74504). This regulation will address mandatory transport and regional haze SIP infrastructure
elements pursuant to 42 U.S.C. Sections 7410 and 7491.

5. The Department is also proposing other changes to Regulation 61-62 that include corrections for internal
consistency, clarification, reference, punctuation, codification, formatting, and spelling to improve the overall
text of Regulation 61-62 as necessary.

6. South Carolina industries are already subject to these national air quality standards as a matter of federal law.
Thus, there will be no increased cost to the State or its political subdivisions resulting from codification of these
amendments to federal law. The state of South Carolina is already reaping the environmental benefits of these
amendments.

7. In accordance with S.C. Code Section 1-23-120(H) (Supp. 2016), legislative review is not required because
the Department proposes promulgating the amendments to maintain compliance with federal law. As such,
neither a preliminary assessment report nor a preliminary fiscal impact statement is required.

8. A Notice of Drafting was published in the State Register on January 27, 2017, to initiate the statutory process
to amend Regulation 61-62. Notice was also published on the Department’s Regulatory Information website in
the DHEC Regulation Development Update. The Notice of Drafting was also sent via Department list serve to
interested stakeholders on January 27, 2017. The public comment period ended on February 27, 2017, and the
Department received no comments.

Section-by-Section Discussion of Proposed Amendments:

SECTION CITATION/EXPLANATION OF CHANGE:

Regulation 61-62.1, Definitions and General Requirements

Regulation 61-62.1, Section I, Definitions:
Definition 100.c. is stricken in its entirety to address the revision to the regulatory definition of volatile organic
compounds (VOCs) at 81 FR 9339, February 25, 2016.
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Regulation 61-62.5, Standard No. 5.2, Control of Oxides of Nitrogen (NOx)

Regulation 61-62.5, Standard No. 5.2, Section III, Table 1:
Table 1 is amended at Pulverized Coal-Fired Boilers to remove the bold font from the phrase “Selective Catalytic
Reduction” for appropriate codification and consistency.

Regulation 61-62.5, Standard No. 5.2, Section III, Table 1:

Table 1 is amended at Internal Combustion Engines to remove the italics font from the phrases “Timing Retard
< 4 degrees”, “Turbocharger with Intercooler”, “490 ppmv”, “15”, and “O,” for appropriate codification and
consistency.

Regulation 61-62.5, Standard No. 5.2, Section IV, Monitoring, Record Keeping, and Reporting Requirements
for New Affected Sources:

Paragraph A(2)(a) is amended to strike the word “or” from the phrase, “greater or permitted for solid fuels” for
clarity and accuracy.

Regulation 61-62.5, Standard No. 5.2, Section IV, Monitoring, Record Keeping, and Reporting Requirements
for New Affected Sources:

Paragraph B(5) is amended to strike the word “of” and replace with the word “or” in the phrase “owner of
operator,” to read “owner or operator” for clarity and correctness.

Regulation 61-62.5, Standard No. 7, Prevention of Significant Deterioration

Regulation 61-62.5, Standard No. 7, Section (b), Definitions:

Paragraph (b)(34)(vi)(b) is amended to add the word “and” following the semi-colon, and Paragraph
(b)(34)(vi)(c) is amended to strike the semi-colon and the word “and” following the semi-colon, and replace
with a period, for correct codification.

Regulation 61-62.5, Standard No. 7, Section (q), Public Participation:
Paragraphs (q)(2)(ii), (iii), (vi), and (viii) are amended to address federal revisions to public notice provisions
for Clean Air Act permitting programs at 81 FR 71613, October 18, 2016.

Regulation 61-62.5, Standard No. 7, Section (w), Permit Rescission:
Paragraph (w) is amended to change “(w)” to bold font for consistency in codification.

Regulation 61-62.5, Standard No. 7, Section (w), Permit Rescission:
Paragraphs (w)(1), (2), and (3) are amended to address federal revisions concerning rescission of preconstruction
permits issued under the Clean Air Act at 81 FR 78043, November 7, 2016.

Regulation 61-62.5, Standard No. 7, Section (w), Permit Rescission:
Paragraph (w)(4) is amended to address federal revisions to public notice provisions in Clean Air Act Permitting
Programs at 81 FR 71613, October 18, 2016.

Regulation 61-62.5, Standard No. 7, Section (aa), Actuals PALs:
Paragraph (aa) is amended to change “(aa)” to bold font for consistency in codification, and amended to strike
the citation “(15)” and replace with “(aa)(15)” for correct codification.

Regulation 61-62.5, Standard No. 7, Section (aa), Actuals PALs:
Paragraph (aa)(1)(i) is amended to remove the underline from the citation “(aa)(15)” for consistency and
appropriate codification.
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Regulation 61-62.5, Standard No. 7, Section (aa), Actuals PALs:
Paragraph (aa)(9) is amended to strike the citation “(aa)(9)(i)(v)” and replace with “(aa)(9)(v)” for correct
codification.

Regulation 61-62.5, Standard No. 7, Section (aa), Actuals PALs:
Paragraph (aa)(11)(i) is amended to strike the citation “(aa)(10)(iv)(d)” and replace with “(aa)(11)(i)(d)” for
correct codification.

Regulation 61-62.5, Standard No. 7, Section (aa), Actuals PALs:
Paragraph (aa)(14)(i) is amended to add a close parenthesis to the citation “(aa)(14(1)(g)” to read, “(aa)(14)(1)(g)”
for correct codification.

Regulation 61-62.5, Standard No. 7, Section (bb):
Paragraph (bb) is amended to change “(bb)” to bold font for consistency in codification.

Regulation 61-62.60, South Carolina Designated Facility Plan and New Source Performance Standards

Regulation 61-62.60, Subpart A, “General Provisions™:
Subpart A, Table, is amended to incorporate federal revisions at 81 FR 35824, June 3, 2016; 81 FR 42542, June
30, 2016; 81 FR 59276 and 59332, August 29, 2016; and 81 FR 59800, August 30, 2016 by reference.

Regulation 61-62.60, Subpart Cf, “Emission Guidelines and Compliance Times for Municipal Solid Waste
Landfills™:

Subpart Cf, Table, is added to incorporate newly promulgated federal regulations at 81 FR 59276, August 29,
2016 by reference.

Regulation 61-62.60, Subpart Da, “Standards of Performance for Electric Utility Steam Generating Units for
Which Construction Is Commenced After September 18, 1978”:
Subpart Da, Table, is amended to incorporate federal revisions at 81 FR 20172, April 6, 2016 by reference.

Regulation 61-62.60, Subpart Ja, “Standards of Performance for Petroleum Refineries for Which Construction,
Reconstruction, or Modification Commenced After May 14, 2007”":
Subpart Ja, Table, is amended to incorporate federal revisions at 81 FR 45232, July 13, 2016 by reference.

Regulation 61-62.60, Subpart GG, “Standards of Performance for Stationary Gas Turbines”:
Subpart GG, Table, is amended to incorporate federal revisions at 81 FR 42542, June 30, 2016 by reference.

Regulation 61-62.60, Subpart BBB, “Standards of Performance for the Rubber Tire Manufacturing Industry”:
Subpart BBB, Table, is amended to incorporate federal revisions at 81 FR 42542, June 30, 2016; and 81 FR
43950, July 6, 2016 by reference.

Regulation 61-62.60, Subpart DDD, “Standards of Performance for Volatile Organic Compound (VOC)
Emissions from the Polymer Manufacturing Industry”:
Subpart DDD, Table, is amended to incorporate federal revisions at 81 FR 42542, June 30, 2016 by reference.

Regulation 61-62.60, Subpart III, “Standards of Performance for Volatile Organic Compound (VOC) Emissions
from the Synthetic Organic Chemical Manufacturing Industry (SOCMI) Air Oxidation Unit Processes™:
Subpart III, Table, is amended to incorporate federal revisions at 81 FR 42542, June 30, 2016; and 81 FR 43950,
July 6, 2016 by reference.

Regulation 61-62.60, Subpart LLL:
Subpart LLL is retitled “Standards of Performance for SO, Emissions from Onshore Natural Gas Processing for
Which Construction, Reconstruction, or Modification Commenced After January 20, 1984, and on or Before
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August 23, 2011” for consistency with federal regulations, and Subpart LLL, Table, is amended to incorporate
federal revisions at 81 FR 42542, June 30, 2016, and 81 FR 43950, July 6, 2016 by reference.

Regulation 61-62.60, Subpart NNN, “Standards of Performance for Volatile Organic Compounds (VOC)
Emissions from Synthetic Organic Chemical Manufacturing Industry (SOCMI) Distillation Operations™:
Subpart NNN, Table, is amended to incorporate federal revisions at 81 FR 42542, June 30, 2016; and 81 FR
43950, July 6, 2016 by reference.

Regulation 61-62.60, Subpart XXX, “Standards of Performance for Municipal Solid Waste Landfills that
Commenced Construction, Reconstruction, or Modification After July 17, 2014”:

Subpart XXX, Table, is added to incorporate newly promulgated federal regulations at 81 FR 59332, August 29,
2016 by reference.

Regulation 61-62.60, Subpart CCCC:

Subpart CCCC is retitled “Standards of Performance for Commercial and Industrial Solid Waste Incineration
Units” for consistency with federal regulations, and Subpart CCCC, Table, is amended to incorporate federal
revisions at 81 FR 40956, June 23, 2016 by reference.

Regulation 61-62.60, Subpart DDDD:

Subpart DDDD is retitled “Emissions Guidelines and Compliance Times for Commercial and Industrial Solid
Waste Incineration Units” for consistency with federal regulations, and Subpart DDDD, Table, is amended to
incorporate federal revisions at 81 FR 40956, June 23, 2016 by reference.

Regulation 61-62.60, Subpart IIII, “Standards of Performance for Stationary Compression Ignition Internal
Combustion Engines”:
Subpart 1111, Table, is amended to incorporate federal revisions at 81 FR 44212, July 7, 2016 by reference.

Regulation 61-62.60, Subpart JJ1JJ, “Standards of Performance for Stationary Spark Ignition Internal Combustion
Engines™:
Subpart JJ1J, Table, is amended to incorporate federal revisions at 81 FR 59800, August 30, 2016 by reference.

Regulation 61-62.60, Subpart KKKK, “Standards of Performance for Stationary Combustion Turbines™:
Subpart KKKK, Table, is amended to incorporate federal revisions at 81 FR 42542, June 30, 2016 by reference.

Regulation 61-62.60, Subpart OOOO:

Subpart OOOO is retitled “Standards of Performance for Crude Oil and Natural Gas Production, Transmission
and Distribution for which Construction, Modification or Reconstruction Commenced after August 23, 2011,
and on or before September 18, 2015 for consistency with federal regulations, and Subpart OOOO, Table, is
amended to incorporate federal revisions at 81 FR 35824, June 3, 2016; 81 FR 42542, June 30, 2016; and 81 FR
43950, July 6, 2016 by reference.

Regulation 61-62.60, Subpart OOOOQa, “Standards of Performance for Crude Oil and Natural Gas Facilities for
Which Construction, Modification, or Reconstruction Commenced After September 18, 2015”:

Subpart OO0OQa, Table, is added to incorporate newly promulgated federal regulations at 81 FR 35824, June 3,
2016 by reference.

Regulation 61-62.61, National Emission Standards for Hazardous Air Pollutants (NESHAP)

Regulation 61-62.61, Subpart A, “General Provisions™:
Subpart A, Table, is amended to incorporate federal revisions at 81 FR 59800, August 30, 2016 by reference.
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Regulation 61-62.63, National Emission Standards for Hazardous Air Pollutants (NESHAP) for Source
Categories

Regulation 61-62.63, Subpart A, “General Provisions™:
Subpart A, Table, is amended to incorporate federal revisions at 81 FR 59800, August 30, 2016 by reference.

Regulation 61-62.63, Subpart CC, “National Emission Standards for Hazardous Air Pollutants from Petroleum
Refineries™:
Subpart CC, Table, is amended to incorporate federal revisions at 81 FR 45232, July 13, 2016 by reference.

Regulation 61-62.63, Subpart GG, “National Emission Standards for Aerospace Manufacturing and Rework
Facilities™:
Subpart GG, Table, is amended to incorporate federal revisions at 81 FR 51114, August 3, 2016 by reference.

Regulation 61-62.63, Subpart LLL, “National Emission Standards for Hazardous Air Pollutants from the
Portland Cement Manufacturing Industry”:
Subpart LLL, Table, is amended to incorporate federal revisions at 81 FR 48356, July 25, 2016 by reference.

Regulation 61-62.63, Subpart RRR, “National Emission Standards for Hazardous Air Pollutants for Secondary
Aluminum Production”:
Subpart RRR, Table, is amended to incorporate federal revisions at 81 FR 38085, June 13, 2016 by reference.

Regulation 61-62.63, Subpart UUU, “National Emission Standards for Hazardous Air Pollutants for Petroleum
Refineries: Catalytic Cracking Units, Catalytic Reforming Units, and Sulfur Recovery Units”:
Subpart UUU, Table, is amended to incorporate federal revisions at 81 FR 45232, July 13, 2016 by reference.

Regulation 61-62.63, Subpart UUUUU, “National Emission Standards for Hazardous Air Pollutants: Coal- and
Oil-Fired Electric Utility Steam Generating Units”:
Subpart UUUUU, Table, is amended to incorporate federal revisions at 81 FR 20172, April 6, 2016 by reference.

Regulation 61-62.63, Subpart EEEEEE, “National Emission Standards for Hazardous Air Pollutants for Primary
Copper Smelting Area Sources™:

Subpart EEEEEE is amended to add the phrase “and as subsequently amended upon publication in the Federal
Register” for clarity.

Regulation 61-62.63, Subpart JJJJ1J:

Subpart JJJJJJ is retitled “National Emission Standards for Hazardous Air Pollutants for Industrial, Commercial,
and Institutional Boilers Area Sources” for consistency with federal regulations, and Subpart JJJJJJ, Table, is
amended to incorporate federal revisions at 81 FR 63112, September 14, 2016 by reference.

Regulation 61-62.70, Title V Operating Permit Program

Regulation 61-62.70, Section 70.7, Permit issuance, renewal, reopening, and revisions:
Paragraph (e)(2)(ii)(C) is amended to strike the section symbol “§” and replace with the word “Section” to
provide clarity and consistency.

Regulation 61-62.70, Section 70.7, Permit issuance, renewal, reopening, and revisions:
Paragraphs (h)(1) and (2) are amended to address federal revisions to public notice provisions for Clean Air Act
permitting programs at 81 FR 71613, October 18, 2016.

Regulation 61-62.70, Section 70.9, Fee determination and certification:
Paragraph (b)(2)(ii)(A) is amended to strike the section symbol “§” and replace with the word “Section” to
provide clarity and consistency.
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Regulation 61-62.97, Cross-State Air Pollution Rule (CSAPR) Trading Program

Regulation 61-62.97 is added to incorporate the EPA’s CSAPR trading program for South Carolina in 40 CFR
Part 97 for NOx (Annual) and SO, (Annual), as published in the Federal Register on August 8, 2011 (76 FR
48208) and subsequently amended on June 12, 2012 (77 FR 34830), December 3, 2014 (79 FR 71663), and
October 26, 2016 (81 FR 74504). This regulation will address mandatory transport and regional haze SIP
infrastructure elements pursuant to 42 U.S.C. Sections 7410 and 7491.

Notice of Public Hearing and Opportunity for Public Comment:

Interested persons may submit written comments on the proposed regulation by writing to Marie F. Brown by
mail at Bureau of Air Quality, South Carolina Department of Health and Environmental Control, 2600 Bull
Street, Columbia, SC 29201; by facsimile at (803) 898-4487; or by e-mail at brownmf@dhec.sc.gov. To be
considered, comments must be received no later than 5:00 p.m. on June 26, 2017, the close of the comment
period. Comments received during the write-in public comment period by the deadline set forth above shall be
submitted to the Board of Health and Environmental Control (“Board”) in a Summary of Public Comments and
Department Responses for the Board’s consideration at the public hearing.

Interested persons may also make oral and/or written comments on the proposed amendments to R. 61-62, Air
Pollution Control Regulations and Standards, at a public hearing to be conducted by the Board of Health and
Environmental Control at its regularly scheduled meeting on August 10, 2017. The Board will conduct the public
hearing in the Board Room, Third floor, Aycock Building of the Department of Health and Environmental
Control at 2600 Bull Street, Columbia, South Carolina 29201. The Board meeting commences at 10:00 a.m. at
which time the Board will consider items on its agenda in the order presented. The order of presentation for
public hearings will be noted in the Board’s agenda published by the Department twenty-four (24) hours in
advance of the meeting at the following address: http://www.scdhec.gov/Agency/docs/AGENDA.PDF. Persons
desiring to make oral comments at the hearing are asked to limit their statements to five minutes or less and, as
a courtesy, are asked to provide written copies of their presentation for the record. Due to admittance procedures
at the DHEC Building, all visitors should enter through the Bull Street entrance and register at the front desk.

Copies of the proposed amendments for public comment as published in the State Register May 26, 2017 may
be obtained online in the DHEC Regulation Development Update at
http://www.scdhec.gov/Agency/RegulationsAndUpdates/RegulationDevelopmentUpdate/. A copy can also be
obtained by contacting Marie F. Brown at the above address or by email at brownmf(@dhec.sc.gov.

Statement of Need and Reasonableness:

This Statement of Need and Reasonableness was determined by staff analysis pursuant to S.C. Code Section 1-
23-115(C)(1)~(3) and (9)-(11).

DESCRIPTION OF REGULATION:

Amendment of Regulation 61-62, Air Pollution Control Regulations and Standards, and the South Carolina Air
Quality Implementation Plan (“SIP”).

Purpose:

(1) The United States Environmental Protection Agency (“EPA”) promulgated amendments to national air
quality standards in 2016. The recent federal amendments include clarification, guidance and technical revisions
to SIP requirements promulgated pursuant to 42 U.S.C. Sections 7410 & 7413, New Source Performance
Standards (“NSPS”) mandated by 42 U.S.C. Section 7411, federal National Emission Standards for Hazardous
Air Pollutants (“NESHAP”) for Source Categories mandated by 42 U.S.C. Section 7412, and Prevention of
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Significant Deterioration (“PSD”) and Title V Operating Program provisions promulgated under title I and title
V of the CAA.

(2) The Department, therefore, proposes to amend Regulation 61-62.1, Definitions and General Requirements;
Regulation 61-62.5, Standard No. 7, Prevention of Significant Deterioration; Regulation 61-62.60, South
Carolina Designated Facility Plan and New Source Performance Standards; Regulation 61-62.61, National
Emission Standards for Hazardous Air Pollutants; Regulation 61-62.63, National Emission Standards for
Hazardous Air Pollutants (NESHAP) for Source Categories; Regulation 61-62.70, Title V Operating Permit
Program; and the SIP, to adopt the federal amendments to these standards promulgated from January 1, 2016,
through December 31, 2016.

(3) The Department also proposes to add Regulation 61-62.97, Cross-State Air Pollution Rule (CSAPR)
Trading Program, to incorporate the EPA’s CSAPR trading program for South Carolina in 40 CFR Part 97 for
NOx (Annual) and SO, (Annual), as published in the Federal Register on August 8, 2011 (76 FR 48208) and
subsequently amended on June 12, 2012 (77 FR 34830), December 3, 2014 (79 FR 71663), and October 26,
2016 (81 FR 74504). This regulation will address mandatory transport and regional haze SIP infrastructure
elements pursuant to 42 U.S.C. Sections 7410 and 7491.

(4) The Department is also proposing other changes to Regulation 61-62 that include corrections for internal
consistency, clarification, reference, punctuation, codification, formatting, and spelling to improve the overall
text of Regulation 61-62 as necessary.

Legal Authority:

The South Carolina Pollution Control Act, 1976 Code Section 48-1-10 et seq. (“Pollution Control Act”),
authorizes the Department to adopt emission control regulations, standards, and limitations, and take all actions
necessary or appropriate to secure to the State the benefits of federal air pollution control laws. Pursuant to the
Pollution Control Act, along with the federal Clean Air Act, 42 U.S.C. Sections 7410, 7413, and 7416, the
Department must ensure national primary and secondary ambient air quality standards are achieved and
maintained in South Carolina. No state may adopt or enforce an emission standard or limitation less stringent
than these federal standards or limitations pursuant to 42 U.S.C. Section 7416.

Plan for Implementation:

The proposed amendments will take effect upon approval by the Board of Health and Environmental Control
and publication in the State Register. These requirements are in place at the federal level and are currently being
implemented. The proposed amendments will be implemented in South Carolina by providing the regulated
community with copies of the regulation, publishing associated information on our website at
http://www.scdhec.gov/Agency/RegulationsAndUpdates/, sending an email to stakeholders, and
communicating with affected facilities during the permitting process.

DETERMINATION OF NEED AND REASONABLENESS OF THE PROPOSED REGULATION BASED
ON ALL FACTORS HEREIN AND EXPECTED BENEFITS:

The EPA promulgates amendments to 40 CFR Parts 50, 51, 52, 60, 61, 63, and 70 throughout each calendar
year. Federal amendments in 2016 included new and revised NSPS rules, NESHAPs, and NESHAPs for Source
Categories, and amendments to PSD and Title V permitting provisions. The Department is adopting these federal
amendments to maintain compliance with federal law. The EPA has also promulgated regulations under 40 CFR
Part 97 establishing CSAPR trading provisions for South Carolina for NOx (Annual) and SO, (Annual).
Adoption of the federal CSAPR trading program is necessary to address mandatory transport and regional haze
SIP infrastructure elements pursuant to 42 U.S.C. Sections 7410 and 7491. The above amendments are
reasonable as they promote consistency and ensure compliance with both state and federal regulations.
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DETERMINATION OF COSTS AND BENEFITS:

The proposed regulations are not subject to the requirements of a fiscal impact statement or a preliminary
assessment report. The Department does not anticipate an increase in costs to the State or its political
subdivisions resulting from these proposed revisions. The standards to be adopted are already in effect and
applicable to the regulated community as a matter of federal law, thus the regulated community has already
incurred the cost of these regulations. The proposed amendments incorporate the revisions to the EPA
regulations, which the Department implements pursuant to the authority granted by Section 48-1-50 of the
Pollution Control Act. The proposed amendments will benefit the regulated community by maintaining State
implementation of the federal requirements, as opposed to federal implementation.

UNCERTAINTIES OF ESTIMATES:

There are no uncertainties of estimates relative to the costs to the State or its political subdivisions.

EFFECT ON ENVIRONMENT AND PUBLIC HEALTH:

Adoption of the recent changes in federal regulations through the proposed amendments to Regulation 61-62,
Air Pollution Control Regulations and Standards, will continue State-focused protection of the environment and

public health.

DETRIMENTAL EFFECT ON THE ENVIRONMENT AND PUBLIC HEALTH IF THE REGULATIONS
ARE NOT IMPLEMENTED:

The State’s authority to implement federal requirements, which is beneficial to the public health and environment
of South Carolina, would be compromised if these amendments are not adopted.

Text:

The full text of this regulation is available on the South Carolina General Assembly Home Page:
http://www.scstatehouse.gov/regnsrch.php. Full text may also be obtained from the promulgating agency.
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Filed: May 9, 2017 9:13am

Document No. 4748
DEPARTMENT OF LABOR, LICENSING AND REGULATION
COMMISSIONERS OF PILOTAGE
CHAPTER 136
Statutory Authority: 1976 Code Sections 54-15-120 and 54-15-140

136-18. Temporary Restricted Licenses.
Emergency Situation:

S.C. Code. Section 54-15-2701 requires that all vessels entering the pilotage area of the port of Charleston must
have on board a pilot licensed by the Commissioners of Pilotage for the Port of Charleston. Charleston Harbor
will host nine “tall ships” during the period May 15 through May 23, 2017. Commercial ships must also be
provided with pilots during this period.

Scheduled within the event are at least two group sails where all participating vessels will be underway at the
same time. In addition, the vessels may be grouped on their initial arrival. Staffing and fatigue standards for the
Lower Coastal Pilots are based on typical commercial activity within the Port’s capacity at its commercial
facilities. A group of vessels participating in an exhibition is an anomalous and infrequent event that can severely
tax the pilot’s rotation amongst typical commercial activity in any given day, and impose fatigue limits that
could trigger removing pilots from the rotation, which in turn could deplete the roster of pilots available for
commercial traffic. The last such event requiring special regulation was seventeen years ago.

Tall ships are significantly smaller and therefore less restricted by waters in which they can maneuver. Of the
vessels participating in this event, four require a South Carolina State Licensed Pilot. Three of these four are
relatively small ships, measuring between 226 and 394 gross tons. In comparison, the average gross tonnage of
all vessels piloted in the Port of Charleston in 2016 was 54,577 gross tons. These tall ships are each less than
one percent of the size of the average commercial vessel piloted in Charleston Harbor.

Four vessels participating in a harbor wide exhibition represents a greater than 30% increase in the number of
piloted moves in a typical day, according to 2016 port activity. Tall ship events, which are for the purpose of
providing a public display, tend to be longer in duration than a typical piloted move. Therefore, these four ships,
though small in size, could cause a surge of demand of pilot resources of 40% or more beyond a typical day’s
workload.

There are currently three apprentices appointed by the Commissioners. They have been in the regulated
apprentice program since January 1, 2015. They have been evaluated and found satisfactory in their progress as
apprentices by all licensed pilots, and their evaluations have been reported to the Commissioners, semiannually
as required. To date, they each have completed over 1,300 supervised transits.

The emergency regulation would allow these three apprentices, who have satisfactorily completed 75% of their
apprenticeship, to serve as pilots onboard the three smallest compulsory vessels in the event, none of which are
larger than one percent of the size of the average commercial vessel. The purpose is to mitigate potential fatigue
on fully licensed pilots resulting from a 40% workload surge, during an exhibition that poses comparably
minimal risk to navigation in the port.
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Text:
136-18. Temporary Restricted Licenses.

A. The Commissioners of Pilotage may issue a temporary, restricted license to any certified Apprentice Pilot

who has completed at least twenty-four (24) months of his or her three-year term of apprenticeship, provided:

(1) Such apprentice has been recommended by a majority of licensed pilots for restricted licensure as a
marine pilot, for the bar and harbor of Charleston; and

(2) Said license shall be restricted to include only vessels of 1600 gross registered tons or less with drafts
of less than 20 feet; and

(3) Such license under no circumstances shall be valid beyond the date the holder of such a license ceases
to be a Certified Apprentice Pilot.

Statement of Need and Reasonableness:

To provide safe vessel movement in the Charleston harbor during a period of unusual traffic. The cost to the
Port of Charleston of delays in vessel movement due to a shortage of pilots would be high without this emergency
regulation. The risk to safety of persons and cargo from the use of apprentice pilots on small vessels during the
period of unusual traffic would be low. The emergency regulation would allow three apprentices, who have
satisfactorily completed 75% of their apprenticeship, to serve as pilots onboard the three smallest compulsory
vessels as Charleston hosts nine “tall ships” during the period May 15 through May 23, 2017, none of which are
larger than one percent of the size of the average commercial vessel. The purpose is to mitigate potential fatigue
on fully licensed pilots resulting from a 40% workload surge, during an exhibition that poses comparably
minimal risk to navigation in the port.

Fiscal Impact Statement:

The emergency regulation will present no costs to the State of South Carolina, or to any piloted vessel.
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Document No. 4655
CLEMSON UNIVERSITY
STATE CROP PEST COMMISSION
CHAPTER 27
Statutory Authority: 1976 Code Section 46-9-40
27-160. Plant Nursery Regulations.
Synopsis:

The State Crop Pest Commission proposes to update and add language regarding the regulation of nursery
plant shipments and install fees for nursery dealers in South Carolina.

A Notice of Drafting regarding the subject matter of the proposed regulation was published in the State
Register on January 22, 2016.

Instructions:

Replace Regulation 27-160 as listed below.

Add Regulation 27-161 as listed below.

Add Regulation 27-162 as listed below.

Add Regulation 27-163 as listed below.

Add Regulation 27-164 as listed below.

Text:

27-160. Plant Nursery Regulations.

A. Definitions

(1) Application: The process of requesting services from the Department of Plant Industry.
(2) Department: The Department of Plant Industry (DPI).

(3) Director: The Director, Regulatory and Public Service Programs, Clemson University.

(4) Greenhouse: A building, room, or area, where the temperature and/or climate is maintained and is
used for growing, propagating and/or maintaining nursery stock for sale.

(5) Infestation: The presence of any plant pests which is regarded as injurious or noxious.

(6) Inspector: Any authorized employee or agent of the State Crop Pest Commission or any other person
authorized by the Director to enforce the provisions of these regulations.

(7) Inspection: The physical observation by the Department of Plant Industry to verify freedom of plant
pests, condition of general environment, and compliance with all relevant State and Federal regulations and/or
laws.

(8) Location: Any place where nursery stock is grown, collected or distributed.

(9) Nursery: Any place where nursery stock is grown for sale.
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(10) Nursery Certificate: A required document issued by the Department or the equivalent agency of
another state, declaring that the Nursery Stock grown for sale or distribution by the person named on the
document has been inspected and registered.

(11) Nursery Certificate Tag: A document issued by the Department which accompanies individual
shipments of nursery stock and declares apparent freedom from major plant pests and compliance with all
relevant state and federal quarantines.

(12) Nursery Dealer: Any person not a grower of nursery stock who buys certified nursery stock for resale
and any nurseryman who operates a sales lot separately from his nursery.

(13) Nursery Dealer Certificate: A document issued by the Department, or the equivalent agency of
another state, declaring that the nursery stock being sold by the person named on the document have been
registered and the nursery stock sources have been verified to be certified/licensed nursery stock in their place
of origin.

(14) Nurseryman: Any person engaged in the production or collection of nursery stock for sale or
distribution.

(15) Nursery Stock: All trees (fruit, nut, shade and ornamental), ornamental plants, turfgrass, bush fruits,
buds, grafts, scions, vines, roots, bulbs, seedlings, slips, tissue culture or other portions of plants (excluding true
seeds) grown, collected or kept for propagation, sale or distribution. Also includes any other plant or plant part
included by the Director, if regulating its movement is necessary to control any plant pest.

(16) Person: Individual, firm, corporation, partnership, association, state and federal agencies, schools,
groups, or organizations.

(17) Plant Pest: Any living stage of insects, mites, nematodes, slugs, animals, protozoa, snails or other
invertebrate animals, bacteria, weeds, fungi, other parasite plants or their reproductive parts, or viruses, or
organisms similar to or allied with the foregoing, including genetically engineered organisms or infectious
substances which directly or indirectly may injure or cause disease or damage in plants or their parts or
processed, manufactured, or other products of plants, and which may be a serious agricultural threat to the State,
as determined by the Director.

(18) Quarantine: Limitations placed upon the free movement of plant pests, animals, plants, equipment,
machinery, goods, genetically engineered organisms, or means of transportation, or all of the foregoing,
considered reasonably necessary to prevent the spread of a plant pest.

(19) Turfgrass: The top layer of earth comprised of grass leaf blades, stolons, thatch, and roots grown for
commercial harvesting and sale as sod, sprigs, or any other part thereof, excluding seed.

27-161. Nursery Registration.

A. Application
A Nursery Certificate is required for any person operating a Nursery in South Carolina. To obtain a Nursery
Certificate, applications must be made to the Department. After the initial application, all Nurseries with a
current Nursery Certificate will receive automatic renewal applications annually. Nurseries with an expired
Nursery Certificate must submit a new application for a Nursery Certificate.

B. Inspection
Following receipt of initial or renewal application, any nursery in South Carolina must be inspected at least
annually by the Department. Inspection must reveal that the Nursery possesses good environmental conditions
and the Nursery Stock is sufficiently free from Plant Pests. All inspections, announced or otherwise, shall be
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performed to ensure compliance with these regulations, and to identify and monitor any Plant Pests. Should
inspection reveal poor environmental conditions and/or Plant Pests at an unacceptable level, the Nursery
Certificate may be revoked until the situation is corrected per the guidelines of the Department.

C. Registration

In addition to Application and Inspection, any person operating a Nursery in South Carolina must register with
the Department. Nursery registration fees shall be on a graduated scale and all fees charged and collected shall
be used by the Department to fund and support activities related to fulfilling the Department’s responsibilities
regarding the regulation of the nursery industry in South Carolina. All Nursery Certificates expire annually. In
cases where nursery stock is grown at more than one location by one nursery, the fees shall be based upon the
nursery's aggregate number of acres in production of the nursery. In cases where the nursery consists of a
combination of greenhouses, turfgrass, and other nursery stock acreage, a single license fee must be assessed at
the higher rate of the three categories.

The following annual Nursery Registration fee schedule is in effect:

(1) Nursery stock (except turfgrass) production acres of 10 or less, greenhouses with less than 6,000 square feet,
or turfgrass production acres of 250 or less: $75.00

(i1)) Nursery stock (except turfgrass) production acres of 11 to 25, greenhouses with 6,000 to 30,000 square feet,
or turfgrass production acres of 251 to 500: $125.00

(iii) Nursery stock (except turfgrass) production acres of 25 or more, greenhouses with more than 30,000 square
feet, or turfgrass production acres of 501 or more: $ 200.00

Growers who produce transplants or seedlings grown solely for the purpose of being distributed for production
of agricultural commodities must complete Registration with the Department but are exempt from nursery
registration fees. If Nursery Stock is grown in conjunction with the aforementioned category of plants, the
Nursery will remain subject to the fee schedule of this section.

Hobbyist or backyard gardener mean any person selling nursery stock who has less than $5,000 in gross sales
per calendar year and are exempt from the fees required by registration, but will remain subject to all other
requirements of this section. Hobbyist and backyard gardeners are required to produce sales records to the
Department upon request.

The Forestry Commission and governmental and nonprofit organizations which are not in the business of
commercial sale of nursery stock are exempt from the fees required by registration, but will remain subject to
all other requirements of this section. All persons selling cut Christmas trees from November to January who
are not otherwise required to adhere to this section are exempt from the requirements of this section.

27-162. Nursery Dealer.

A. Application

A Nursery Dealer Certificate is required for any Nursery Dealer who buys certified nursery stock for resale in
South Carolina with annual gross sales of $5,000 or more, and any person who operates a sales lot separately
from their nursery in South Carolina with annual gross sales of $5,000 or more. The Nursery Dealer Certificate
application requires a list of all nursery stock sources and all South Carolina sales locations. A separate Nursery
Dealer Certificate is required for each sales location. Nursery Dealers with annual gross sales of less than $5,000
may request a Nursery Dealer Certificate subject to approval by the Department. All Nursery Dealer Certificate
application and inspection rules in this section still apply. Once all Nursery Stock Sources have been verified as
being certified/licensed nurseries or dealers in their state of origin, a Nursery Dealer Certificate will be issued.
Application must be made to the Department. All Nursery Dealers with a current Nursery Dealer Certificate will
receive automatic renewal applications annually.
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B. Inspection

All Nursery Dealers holding a Nursery Dealer Certificate in South Carolina will be inspected, announced or
otherwise, as deemed necessary by the Department. New Nursery Dealers in South Carolina, upon Nursery
Dealer Certificate application approval, will be inspected by the Department within one year of the Nursery
Dealer Certificate issuance date. Inspection must reveal that the Nursery Dealer possesses good environmental
conditions and the Nursery Stock is sufficiently free from Plant Pests. Subsequent inspections, announced or
otherwise, shall be performed to ensure compliance with these regulations, and to identify and monitor any Plant
Pests. Should inspection reveal poor environmental conditions and/or Plant Pests at a level deemed unacceptable
by the Department, the Nursery Dealer Certificate may be revoked until the situation is corrected per the
guidelines of the Department.

C. Registration
Any person operating a Nursery Dealer in South Carolina must register with the Department and produce sales
records upon request. Nursery Dealer registration fees shall be on a graduated scale. All Nursery Dealer
Certificates expire annually.

The following annual Nursery Dealer Registration fee schedule is in effect:

Nursery Dealer locations whose annual gross sales are $5,000 or less: $0.00.
Nursery Dealer locations whose annual gross sales are between $5,000 and $100,000: $50.00
Nursery Dealer locations whose annual gross sales are over $100,000: $100.00

27-163. Nursery Stock Shipment.

A. Nursery Certificate Tags Application
Nursery and Nursery Dealer shipments of nursery stock within South Carolina for resale or outside of South
Carolina must have attached a Nursery Certificate Tag. Nurseries and Nursery Dealers must have a current
Nursery Certificate or Nursery Dealer Certificate and meet all relevant State and Federal requirements as
determined by the Department before applying for Nursery Certificate Tags. Application for Nursery Certificate
Tags must be made to the Department.

B. Nursery Certificate Tags Usage
A current Nursery Certificate Tag approved by the Department must accompany appropriate shipments
including individual sales, invoices, and/or transactions. Nursery Stock shipped in packages must have the
Nursery Certificate Tag placed on the exterior of each package. The usage of Nursery Certificate Tags for the
shipment of Nursery Stock not meeting the requirements of this section is in violation of this section and
punishable by law.

C. Nursery Certificate Tags Acquisition and Cost
The Department provides two options for obtaining Nursery Certificate Tags.
1. Department-printing on a cost reimbursement basis. A price list may be obtained from the Department
upon request.
2. Self-printing of Nursery Certificate Tags may be approved upon written request and all costs associated
with will be at the expense of the Nursery or Nursery Dealer.

D. Out of State Nurseries and Nursery Dealers
1. Out-of-state Nurseries shall not be required to attach a Department-issued Nursery Certificate Tag to
shipments coming into this State, nor to file duplicate invoices of the nursery shipped (except Prunus spp. — see
below) nor to pay a Registration fee, provided like privileges are accorded South Carolina nurserymen when
making shipments into other states.

2. Each vehicle, package, box, bundle or container of nursery stock originating outside of South Carolina
and being moved into South Carolina for customer delivery or for resale must have attached to it a valid Nursery
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Certificate Tag from the state or country of origin stating in effect that the nursery stock being moved has been
inspected and certified by an authorized official as apparently free of Plant Pests. Any shipment of nursery stock
entering South Carolina not accompanied by such a Nursery Certificate Tag shall be declared a public nuisance
and may be returned to the shipper, treated, destroyed or otherwise disposed of by the Department. Any plants
moving from outside of South Carolina, whether or not accompanied by a Nursery Certificate Tab, found
infested with Plant Pests shall be declared a public nuisance and may be returned to the shipper, treated,
destroyed or otherwise disposed of to the satisfaction of the Department.

3. Nurseries growing peach, nectarine, or other Prunus spp. Nursery Stock for shipment to commercial
growers in South Carolina must, in addition to being certified apparently free of insects and diseases in their
state or country of origin, also file or mail an invoice to the Department at the time of shipment showing the
following information: (1) name and address of shipper, (2) producer of stock, if different from shipper, (3) date
of shipment, (4) name and address of purchaser, and (5) name and address of receiver, if different from
purchaser.

27-164. Penalties.

Any person who violates the provisions of these regulations shall become subject to a stop sale, use, or
distribution order pursuant to 46-33-100 and shall be deemed guilty of a misdemeanor and upon conviction shall
be punished pursuant to 46-9-90.

Fiscal Impact Statement:
There will be no increased cost to the State or its political subdivisions.
Statement of Rationale:

The reduction in some Nursery Regulation fees and shipping costs and addition of fees to the Nursery Dealer
Registration category will continue to allow the Commission to enforce regulatory plant laws and protect the
state’s agricultural industry, which includes working to decrease the introduction and spread of new and invasive
pests and diseases in South Carolina through consistent inspections and surveys. Without implementation of the
proposed regulations, the mandates of the commission cannot be sustained due to increasing numbers of
inspections, surveys, and shipments provided to this industry sector and invasive pests may move in from other
states putting the state’s agricultural resources at risk.

Document No. 4707
DEPARTMENT OF CONSUMER AFFAIRS
CHAPTER 28
Statutory Authority: 1976 Code Sections 37-17-10 et seq.,
Particularly Section 37-17-120

Synopsis:

The department proposes to amend Regulation 28-90 to clarify registration requirements and processes
regarding discount medical plan organizations.

Notice of Drafting for the proposed regulation was published in the State Register on August 26, 2016.
Comments were solicited for consideration in drafting the proposed regulation. Proposed regulation was
published in the State Register on October 28, 2016.
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Instructions:
Add Regulation 28-90. (Discount Medical Plan Certificate of Registration) as printed below.
Text:
28-90. Discount Medical Plan Certificate of Registration.
A. DEFINITIONS

Definitions shall be those contained in S.C. Code Ann. S. 37-1-101 et seq., including 37-17-10 et seq. (1976
as amended) and the following:

(1) “Card” means the instrument issued by a discount medical plan organization for a customer or user to
access benefits of the discount medical plan.

B. REGISTRATION OF A DISCOUNT MEDICAL PLAN ORGANIZATION

All Discount Medical Plan Organizations initial and renewal applications shall contain all trade names, brand
names, and any other names used to advertise the product, or otherwise conduct business with South Carolina
consumers.

C. REPRESENTATIVE OR MARKETER STATUS

Discount Medical Plan Organizations may notify the Department on a continual basis of any changes in
representatives or marketers, including any additions or inactivations, to ensure consumers and the Department
have accurate information regarding the status of representatives and marketers. The Discount Medical Plan
Organization’s list of marketers and representatives must be updated at each renewal or subsequent registration
to reflect any changes.

D. MEMBERSHIP CANCELLATION AND REIMBURSEMENT

Discount Medical Plan Organizations shall provide cancellation and reimbursement terms in writing to the
applicant at the time of application and to the customer together with the discount medical plan card. Such terms
shall include that all reimbursements or refunds shall be issued to the applicant or customer no later than thirty
days from the date of cancellation.

Fiscal Impact Statement:

The Department of Consumer Affairs estimates the costs incurred by the State in complying with the proposed
regulation will be approximately $0.

Statement of Rationale:

The department is revising this regulation in order to clarify registration requirements and processes regarding
discount medical plan organizations.
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Document No. 4625
DEPARTMENT OF CONSUMER AFFAIRS
CHAPTER 28
Statutory Authority: 1976 Code Section 37-11-80

28-600. Licensing Standards for Continuing Care Retirement Communities
Synopsis:

The department proposes to amend and modify Regulation 28-600. The purposes of these proposed
amendments are to revise and edit regulatory language to conform to current statutory requirements and to delete
obsolete and inconsistent provisions. South Carolina Code Section 37-11-80 authorizes the department to
promulgate regulations necessary to effectuate the purposes of the chapter.

Notice of Drafting for the proposed regulations was published in the State Register on August 28, 2015.
Comments were solicited for consideration in drafting the proposed regulation.

Instructions:
Replace Regulation 28-600. (Revisions) as printed below.
Text:
28-600. Licensing Standards for Continuing Care Retirement Communities.

A. License Applications.

(1) In addition to the requirements in Section 37-11-30(B), an application for a CCRC license must contain at
least the following information:

(a) a feasibility study prepared in accordance with generally accepted accounting principles;

(b) a statement of all fees required of residents, including, but not limited to, a statement of the entrance fee
charged, the monthly service charges, the proposed application of the proceeds of the entrance fee by the
operator, and the plan by which the amount of the entrance fee is determined if the entrance fee is not the same
in all cases;

(c) a resident's guide, policy manual, or other material of similar application, whether current or proposed;

(d) a copy of an agreement with the providers for the provision of medical care, health care, or other health-
related services;

(e) a list of all necessary permits, licenses and certificates received or applied for, and their status at the
time the application is submitted to the department;

(f) a copy of the procedure for reviewing and handling residents’ complaints; and

(g) such other reasonable data as the department may require with respect to the operator or the facility.

(2) The application for a license shall be accompanied by a license fee of Two Thousand Dollars.

B. All licenses; form and content; renewal licenses.

(1) Each license issued to a licensee must state the name and address of the facility and must state fully the
name of the licensee, date of issuance, and date of expiration. The license must be posted prominently in the
facility.

(2) All licenses expire on August thirty-first of each year.

(3) All licenses must be renewed by filing a renewal application with the department at least thirty days before
the expiration of the license. A complete renewal application shall contain the information the department
requires in order to determine the existence and effect of any material change from the information contained in
the applicant’s original application, annual reports, or previous renewal application. Each renewal application
must be accompanied by a nonrefundable license fee of Two Thousand Dollars.
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C. Occurrences triggering updates.

Regardless of the information filed with the annual license renewal application, each operator shall notify the
department and file pertinent documents within ten business days after the occurrence of any of the following
events:

(1) Any investigation, litigation, orders, judgments, or decrees which affect the facility, operator and/or owner,
including, but not limited to, a bankruptcy, foreclosure, or receivership proceeding;

(2) Any proceeding for denial, suspension or revocation of any license or permit needed to operate the facility;

(3) Any proposed changes in the continuing care contract;

(4) Any proposed changes to the disclosure statement;

(5) Any proposed expansion or closure of the facility, including, but not limited to, the closing of a wing or
building of the facility;

(6) Any proposed transfer of ownership of the facility;

(7) Any proposed change in the control of the operator;

(8) Any change of the administrator of the facility;

(9) Any change in the facility's contract(s) with the provider of medical or other health-related services.

D. Multiple Facilities.

(1) If the operator provides or intends to provide continuing care at more than one facility, the operator must
obtain an appropriate separate license for each such facility. Funds collected by one facility should not be
expended for the benefit of any other facility. Where there are multi-facility operations, entrance fees collected
for service at a particular facility shall be managed appropriately to safeguard the financial interest of the resident
who paid the fee for facilities and services at that particular community.

(2) An entity which operates several facilities on different locations under one corporate structure where all
monies from and disbursements to such locations are channeled through the corporate headquarters and where
only one central system of accounting is maintained for all the locations may in its license application submit
only one financial statement on behalf of all locations it operates. Disbursements to individual locations will not
be deemed cross-collateralization, provided, however, that continuance of such practice will not adversely affect
financial soundness of any location operated by the corporation.

E. Advertising; general standards.

All advertising which is used by or on behalf of the operator to promote a continuing care retirement
community shall be accurate, truthful and not misleading so as to fully inform the public and foster their
understanding and trust. In preparing any advertising material, the operator is subject to state unfair and
deceptive trade practices laws.

F. Continuing care contracts.

(1) Continuing care contracts must be printed in one hundred percent black ink with the exception of the
operator's name and business logo. The contracts must be printed on stock that is at least 11 inches high and 7
1/4 inches wide. All print in continuing care contracts shall be in print no smaller than ten point type.

(2) Continuing care contracts shall be written in language customarily used and understood by people in the
conduct of their personal affairs.

(3) The continuing care contract must contain:

(a) a right to cancel provision in the following language which must be bold face type:

RESIDENT'S RIGHT TO CANCEL

You may cancel this contract by sending notice of your wish to cancel to the continuing care community
(community) before midnight of the thirtieth (30th) day after you sign a contract. This notice must be sent in
writing to the following: (Insert business name and address). If you cancel within thirty days, all money or
property paid or transferred by you must be refunded fully, less those reasonable costs incurred by the
community. If the living unit was available for occupancy, the community may charge a daily rate based on the
usual monthly charge for that unit beginning on the eighth (8th) day after signing and ending on the day notice
of cancellation is given to the community. Within thirty days of receipt of the cancellation notice, the community
must return any payments made and return any note or evidence of indebtedness.

(b) a statement in bold face type of what portion, if any, of the entrance fee is refundable or non-refundable.

(c) in capital letters, in bold face type no smaller than the largest type used in the contract the following
statement:
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A license issued by the South Carolina Department of Consumer Affairs is not an endorsement or guarantee
of this facility by the State of South Carolina. The South Carolina Department of Consumer Affairs urges you
to consult with an attorney and a suitable financial advisor before signing any documents.

(4) No act, agreement or statement of a resident or an individual purchasing care for a resident under any
agreement to furnish care to the resident shall constitute a valid waiver of any provision of the Act and this
regulation intended for the benefit or protection of the resident or the individual purchasing care for the resident.
G. Disclosure Statement.

(1) The disclosure statement must contain at least the following information:

(a) Items specified in Section 37-11-30(B)(1), (4), (5), (6), (7), (8), (10), (11), (12), and (13);

(b) The name and position title of the individual to whom inquiries should be directed regarding facilities,
services, or other information;

(c) A statement that the facility will make available upon request the names and business addresses of the
officers, directors, trustees, managing or general partners, any person having a five percent or greater equity or
beneficial interest in the continuing care retirement community, and any person who will be managing the
community on a day-to-day basis;

(d) The services provided or proposed to be provided pursuant to contracts for continuing care at the facility,
including the extent to which medical care is furnished; a clear statement of which services are included for
monthly basic fees for continuing care and which services are made available at or by the facility at extra charge;

(e) If the facility is already in operation, a statement as to which services may be available subject to a
waiting list or priority rights of other residents, as well as the best estimate of the average waiting period for
such services.

(f) The current and estimated number of the residents of the facility to be provided services by the operator
pursuant to the contract for continuing care;

(g) A copy of the complaint system and procedures;

(h) A statement as to whether or not the facility, or any component thereof, accepts Medicare and/or
Medicaid. In case the facility does not accept Medicare and/or Medicaid, the following statement will be inserted
in bold face type in the disclosure statement:

This facility does not accept Medicare and/or Medicaid. In case a resident exhausts his available financial
resources prior to or following admission into our nursing home or assisted living accommodations, the resident
might have no choice but to apply for admission to a facility that accepts these payments.

A facility which has a discretionary fund to assist residents who deplete their financial resources, the following
language will also be inserted in bold face type in the disclosure statement:

The discretionary funds available to the management may be used to supplement the entire cost of care or a
part of it. However, the application of these funds is entirely within the discretion of the management and the
presence of these funds is no guarantee for a continuing stay in this facility following the depletion of your own
financial resources.

(1) A conspicuous statement that in addition to the information contained in the disclosure statement, a
prospective or current resident or prospective or current resident's legal representative with a general power of
attorney has a right to ask for and receive the information regarding reserve funding of the facility, if any,
experience of persons who will make investment decisions, certified financial statements of the operator
including balance sheets and income statements, a current actuarial study, if available, a feasibility study for a
facility that has not begun operations, and the names and business addresses of persons having a five percent or
greater interest in the facility .

H. Expansions of existing facilities.

(1) An existing operator which intends to expand a continuing care retirement community by more than twelve
units or twenty-five percent of individual living units, whichever is more, shall file with the department a letter
of intent disclosing the plan of the expansion. The letter shall disclose the following:

(a) The purpose and scope of the expansion;

(b) Estimated capital cost;

(c) Ability to finance;

(d) Financial impact on current residents;

(e) Impact on current community structure to provide resident services;

(f) Present occupancy rate and marketability of the expansion;
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(g) If the facility has had a feasibility study made, then its operator shall submit, in addition to the letter of
intent, a supplement to that feasibility study. If the facility did not have a feasibility study made in the past, then
the operator shall submit, in addition to the letter of intent, a substitute study.

(2) In order to prevent avoidance of subsection (1) above, the exemption may not exceed a twenty-five percent
increase in individual living units cumulative over a two year period.

I. Transfer of ownership of a facility.

(1) An operator intending to undertake a transfer of ownership of a facility shall notify the department at least
thirty days in advance of the proposed settlement date.

(2) A notice of intention of transfer of ownership of a facility may be in the form of a letter, addressed to the
department, and shall contain the following information:

(a) Name and address of the licensed operator from whom ownership will be transferred;

(b) Name and address of the person intending to acquire the ownership interest;

(c) Name and address of the facility whose ownership is being transferred;

(d) Proposed settlement date.

(3) No transfer of ownership of a facility shall be consummated until the person to whom ownership is being
transferred obtains a license from the department.

(4) When a person to whom ownership is being transferred files an application for a license, in addition to the
selected information as will be specified on a form available from the department, the person shall file a
statement containing the following information:

(a) The terms and conditions of the transfer of ownership;

(b) The source of funds to be used to finance transfer of ownership and, if the funds are to be borrowed, the
name of a lender and a summary of the terms and conditions of the loan transactions;

(c) The plans, arrangements, understandings and intentions of the transferee for the future business and
management of the facility, including plans as to the sale of assets or material change in business, corporate
structure or management.

(5) A license will not be issued under this Section unless the transferee has agreed in writing to assume the
contractual obligations imposed on the current operator by its existing continuing care agreements. Any person
aggrieved by the determination of the department shall be entitled to a contested case hearing before the
Administrative Law Court in accordance with the provisions of the Administrative Procedures Act.

J. Entrance fees; escrow provisions.

(1) An escrow agreement entered into between a trust institution and an operator shall state that its purpose is
to protect the resident or the prospective resident; and, upon presentation of evidence of compliance with
applicable portions of the Act and this regulation, or upon order of a court of competent jurisdiction, the escrow
agent shall release and pay over the funds, or portions thereof, together with any interest accrued thereon or
earned from investment of the funds, to the operator or resident as directed. At the time of entering into an
escrow agreement, an operator shall inform an escrow agent of the Act and this regulation and the respective
requirements of each.

(2) All funds deposited in an escrow account shall not be subject to any liens or charges by the escrow agent
or judgments, garnishments, or creditor's claims against the operator or facility.

(3) When funds are received from a resident or prospective resident, the operator shall deliver to the resident
a written receipt. The receipt shall show the payor's name and address, the date, the price of the continuing care
contract, and the amount of money paid.

(4) In applying the provision of Section 37-11-90(C) relating to the reasonable time in which the operator
must meet the requirements for release of funds held in the escrow account, escrow agents shall not consider
such reasonable time to exceed thirty months from the date the entrance fee or any portion thereof was first
deposited in the escrow account, unless the extension is requested from and granted by the department for good
cause shown.

K. Dismissal or discharge of resident; refund.

(1) No continuing care contract which requires payment of an entrance fee or other fee in return for a promise
of future care or which provides for services for the life of the person or for more than one year (including
mutually terminable contracts) shall permit dismissal or discharge of the resident from the facility providing
care before the expiration of the agreement without just cause for such removal. The term "just cause" includes,
but is not limited to, a good faith determination in writing, signed by the medical director and/or the administrator
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of the facility, that a resident is a danger to himself or others while remaining in the facility. The written
determination shall state:

(a) That the determination is made in good faith;

(b) The reasons supporting the determination that the resident is a danger to himself/herself or others;

(c) The basis for the conclusion that there is no less restrictive alternative to dismissal, discharge or
cancellation, as the case may be, for abating the dangerousness of the resident.

(2) If a facility dismisses a resident for just cause, the resident shall be entitled to a refund of his unearned
entrance fee, to the extent the continuing care contract between the parties so provides.

L. Inspections; Investigations.

(1) The department may conduct inspections or investigations as necessary to enforce the State Continuing
Care Retirement Community Act, the accompanying regulations, or an order of the Administrator or the
Administrative Law Court related to these provisions. Any operator being examined shall, upon request, give
reasonable and timely access to all of its records. The representative of the department may at any time examine
the records and affairs and inspect the physical property of any operator and the health care and health-related
services provider with whom the operator has contracts, agreements, or other arrangements, whether in
connection with a formal examination or not.

(2) Any duly authorized officer, employee, or agent of the department may, upon presentation of proper
identification, have access to, and inspect and copy any records, with or without advance notice, to secure
compliance with, or to prevent a violation of, any provision of the Act and this regulation.

(3) Reports of the results of such examinations shall be kept on file by the department. Any records, reports,
or documents obtained by the department which by state or federal law or regulation are deemed confidential
may not be distributed to the public by the department unless required under appropriate court order or until
such confidential status has expired.

(4) The department shall notify the operator in writing of all deficiencies in its compliance with the provisions
of the Act and this regulation and shall set a reasonable length of time for compliance by the facility. In addition,
the department may require corrective action or request a corrective action plan.

M. Complaint system to be established.

(1) Each facility's complaint system shall, at a minimum, provide residents with the following:

(a) The name of the staff person or persons authorized to receive written complaints from residents;

(b) An opportunity to discuss the substance of the complaint with the designated staff person;

(c) The time period in which the operator shall make a written response to the complaint;

(d) A statement that the operator shall not engage in any retaliatory action against the complainant;

(e) A statement that if the resident is not satisfied with the operator’s response, the resident may file a
complaint with the South Carolina Department of Consumer Affairs. The agency’s current toll-free telephone
number and website must be included.

(2) Copies of the complaint system shall be distributed to residents and conspicuously posted at a common
area of the facility.

N. Department’s response to written complaints.

(1) Upon receipt of a written complaint, the department shall make a preliminary review; and unless the
department determines that the complaint is without any reasonable basis, the department shall take appropriate
action.

(2) No licensed operator may discriminate or retaliate in any manner against a resident of a facility providing
care because such resident has initiated a written complaint pursuant to this Section.

O. Financial review committee.

At such time as the Administrator determines that a facility cannot fully perform its obligations under
continuing care contracts, the Administrator may appoint a financial review committee. Such committee may
include persons knowledgeable in the field of continuing care, certified public accountants, members of the
financial community, and others as may be deemed appropriate by the Administrator. The members of the
committee shall advise the Administrator regarding the merits of the facility's corrective plan proposal.

P. Severability.

If any provision of this regulation or the application thereof to any person, facility or circumstances is held to
be invalid, the invalidity shall not affect other provisions or application of this regulation, and to this end the
provisions of this regulation are severable.
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Fiscal Impact Statement:

The Department of Consumer Affairs estimates the costs incurred by the State in complying with the proposed
regulation will be approximately $0.

Statement of Rationale:
The State Continuing Care Retirement Community Act specifically provides for the Department to

promulgate regulations necessary to effectuate the purposes of the Code and these changes are being made to
conform regulations to current statutory law.

Document No. 4708
DEPARTMENT OF CONSUMER AFFAIRS
CHAPTER 28
Statutory Authority: 1976 Code Sections 39-61-10 et seq.,
Particularly Section 39-61-160
28-80. Motor Club Certificate of Authority
Synopsis:

The department proposes to amend Regulation 28-80 to clarify registration requirements and processes
regarding motor club services companies and representatives.

Notice of Drafting for the proposed regulation was published in the State Register on August 26, 2016.
Comments were solicited for consideration in drafting the proposed regulation. Proposed regulation was
published in the State Register on October 28, 2016.

Instructions:

Amend Regulation 28-80. (Motor Club Certificate of Authority) as printed below.

Text:
28-80. Motor Club Certificate of Authority.
A. DEFINITIONS

Definitions shall be those contained in the South Carolina Motor Club Services Act, S.C. Code Ann. S. 39-
61-10 et seq. (1976 as amended).

B. CERTIFICATES OF AUTHORITY

(1) All organizations wishing to provide motor club services in this State must first obtain a Certificate of
Authority from the Administrator. Initial applications for the Certificates shall be made on a form prescribed by
the Administrator.

(2) Certificates of Authority expire on October 31. The renewal period will be between September 1 and
October 31 of each year. Renewal applications shall be made on a form prescribed by the Administrator and
must be accompanied by a copy of the club’s most recent financial statement certified by two principal officers
of the club, or in the case of partnerships or sole proprietorships, by a partner or the proprietor.
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(3) Issuance of a Certificate of Authority does not indicate approval or acceptance of the terms of any contract,
agreement or other document submitted in support of the application. No organization providing motor club
services shall in any way represent that it services, payment schedules or terms of membership are approved by
the State or any state agency.

C. CLUB REPRESENTATIVES
(1) Club representatives must be registered with the Administrator within 30 days of the date on which they
are designated as a club representative. Each representative must submit an application for registration on a form

prescribed by the Administrator.

(2) Clubs shall appoint representatives and pay a non-refundable application fee for each representative
appointed.

(3) A club representative’s Certificate of Registration expires on April 30. The renewal period will
be between March 1 and April 30 of each year. Renewal applications shall be made on forms prescribed
by the Administrator.

(4) When a club representative’s appointment is terminated, the club must notify the Administrator within 30
days of termination on a form prescribed by the Administrator.

Fiscal Impact Statement:

The Department of Consumer Affairs estimates the costs incurred by the State in complying with the proposed
regulation will be approximately $0.

Statement of Rationale:
The department is revising this regulation in order to clarify registration requirements and processes regarding

motor club services companies and representatives.

Document No. 4709
DEPARTMENT OF CONSUMER AFFAIRS
CHAPTER 28
Statutory Authority: 1976 Code Sections 37-16-10 et seq.,
Particularly Section 37-16-90

28-1100. Prepaid Legal Services Certificate of Registration
Synopsis:

The department proposes to amend Regulation 28-1100 to clarify regulatory language to provide for licensing
applications to be filed using the Department’s new online filing system.

Notice of Drafting for the proposed regulation was published in the State Register on August 26, 2016.
Comments were solicited for consideration in drafting the proposed regulation. Proposed regulation was
published in the State Register on October 28, 2016.

Instructions:

Amend Regulation 28-1100. (Prepaid Legal Services Certificate of Registration) as printed below.
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Text:

28-1100. Prepaid Legal Services Certificate of Registration.
A. DEFINITIONS

(1) Definitions shall be those contained in S.C. Code Ann. S. 37-16-10 et seq. (1976 as amended) and the
following:

(a) “Administrator” means the officer appointed by the Commission on Consumer Affairs pursuant to Title
37, Chapter 6.

(b) “Representative” means an individual who performs direct selling or direct in-person or electronic
solicitation of South Carolina citizens on behalf of a prepaid legal services company.

B. REGISTRATION OF PREPAID LEGAL COMPANY

(1) All persons or entities wishing to offer prepaid legal services to the general public or a segment of the
general public in this State must first obtain a Certificate of Registration from the Administrator. Initial
applications for the Certificate shall be made on a form prescribed by the Administrator.

(2) Certificates of Registration expire on March 1. The renewal period will be between February 1 and March
1 of each year. Renewal applications shall be made on a form prescribed by the Administrator and must be
accompanied by a copy of the company’s most recent financial statement certified by two principal officers of
the company, or in the case of partnerships or sole proprietorships, by a partner or the proprietor.
C. PREPAID LEGAL REPRESENTATIVES

(1) Prepaid legal representatives must be registered with the Administrator before commencing any sales or
solicitation activity in this State. Each representative must submit an application for registration on a form
prescribed by the Administrator.

(2) Companies shall appoint representatives and pay a non-refundable fee for each representative appointed.

(3) A prepaid legal representative’s Certificate of Registration expires on October 1. The renewal period will
be between August 1 and October 1 of each year. Renewal applications shall be made on forms prescribed by

the Administrator.

(4) When a prepaid legal representative’s appointment is terminated, the company must notify the
Administrator within thirty days of termination on a form prescribed by the Administrator.

Fiscal Impact Statement:

The Department of Consumer Affairs estimates the costs incurred by the State in complying with the proposed
regulation will be approximately $0.

Statement of Rationale:

The department is revising this regulation in order to clarify registration requirements and processes regarding
prepaid legal services companies and representatives.
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Document No. 4624
DEPARTMENT OF CONSUMER AFFAIRS
CHAPTER 28
Statutory Authority: 1976 Code Section 40-68-20

28-1000. Professional Employer Organizations
Synopsis:

The department proposes to amend and modify Regulation 28-1000. The purposes of these proposed
amendments are to revise and edit regulatory language to conform to current statutory requirements and to delete
obsolete provisions. South Carolina Code Section 40-68-20 authorizes the department to promulgate regulations
necessary to effectuate the purposes of the chapter.

Notice of Drafting for the proposed regulations was published in the State Register on August 28, 2015.
Comments were solicited for consideration in drafting the proposed regulation.

Instructions:

Replace Regulation 28-1000. (Revisions) as printed below.
Text:
28-1000. Professional Employer Organizations.

A. Definitions.

(1) “Biennium” means the two-year licensing cycle which ends on September 30 of every odd-numbered year.

(2) “Co-employer” means either a professional employer organization or a client company, as defined in
Section 40-68-10 (2) and (10).

B. Application Procedure; Application Form; Fees; Denial of Application; Request for Hearing.

(1) Applicants for licensure as a professional employer organization or as a controlling person shall file a
completed application on forms provided by the Department. An application is complete when all items on the
application have been fully answered, all required documentation has been submitted and the applicable fees as
specified in Section 40-68-30 have been paid.

(2) An applicant must cure all deficiencies in its application as noted by the Department within 30 days from
the date of the letter notifying the applicant of the deficiency or the application will be denied as incomplete.
Applicants who have not cured all deficiencies within 30 days of the notification will be required to re-file with
the Department a new application accompanied by a non-refundable application fee.

(3) Any entity applying for licensure as a professional employer organization or professional employer
organization group, must be validly organized in the State of South Carolina, or otherwise appropriately
registered as a foreign entity with the South Carolina Secretary of State.

(4) The burden of showing qualification for licensure shall be on the applicant.

(5) If the department determines that an applicant is not qualified for licensure, it shall notify the applicant in
writing, citing the specific reason for that determination. Any person aggrieved by the decision shall be entitled
to a contested case hearing before the Administrative Law Court in accordance with the court’s rules of
procedure.

C. License Renewal Procedures; Inactive License Renewal.

In the event any licensee fails to renew the license, the license shall automatically become delinquent. A
license delinquent 30 days or less may be returned to active status by the payment of the biennial license renewal
fee and a delinquent fee of five hundred dollars.

D. Assessment on Gross South Carolina Payroll.

Licensees who do not submit assessment fees to the department by the assessment due date must pay the

assessment fee and a late penalty fee of one hundred fifty dollars for every thirty days or portion thereof it is
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late. If it is late more than sixty days, the licensee may be subject to disciplinary action as set forth in Section
40-68-160 (C).
E. The Documentation Submitted to Demonstrate Net Worth.

(1) The documentation submitted to establish net worth must be prepared by an independent Certified Public
Accountant licensed to practice public accounting as of the date of the accountant's report and must be in the
format of independently audited accrual basis financial statements, as determined by generally accepted
accounting principles, for the two (2) most recent annual accounting periods preceding the date of application,
except that if the most recent accounting period ends within 180 days of the date of application, the current year's
financial statement shall be submitted within 180 days of the end of the accounting period.

(2) The following additional documents must be submitted for a determination and verification of the amount
of net worth of a professional employer organization or a professional employer organization group:

(a) Verification that federal, state, and local payroll taxes (including unemployment compensation
taxes/insurance) have been paid on a timely basis as required by regulations of each taxing authority;

(b) Verification that all health insurance, life insurance, worker’s compensation insurance premiums and
any other employee benefits accruing either to employees or their dependents have been and are being paid on
a timely basis to the proper payees as required by contract, law, or other obligatory documents.

(3) Any documentation submitted to the department to verify the amount of net worth or the payment of
payroll taxes and other obligations shall be prepared as of a date not earlier than six months or 180 days before
the date of application. Information supplied regarding net worth is proprietary and confidential and is exempt
from disclosure to third parties.

(4) At the time of an application for an initial license by a professional employer organization that has not had
sufficient operating history to have audited financial statements based upon at least twelve months of operating
history, the applicant must meet the net worth requirements of S.C. Code Ann. Section 40-68-40(E) and present
a business plan and pro forma financial statements reviewed by a certified public accountant. Thereafter, such
applicant shall present, within 180 days after the end of its fiscal year, audited financial statements.

F. Quarterly Financial Reporting and the Maintenance of Sufficient Working Capital.

In order to be in compliance with the net worth requirements of Section 40-68-40(E), licensed professional
employer organizations and professional employer organization groups are required to file a quarterly financial
attestation with the department. This quarterly attestation report shall be executed by the chief financial officer,
the chief executive officer, and a controlling person of the professional employer organization. Copies of the
current quarter's balance sheet and income statement shall be submitted with the quarterly financial attestation
report. Quarterly financial statements are due to be submitted to the department within 75 days after the end of
each quarter. Quarterly financial reports that are submitted late without prior approval from the department will
be assessed a late reporting fee of one hundred fifty dollars for every thirty days or portion thereof they are late.
If they are late more than sixty days, the licensee may be subject to a disciplinary action as set forth in Section
40-68-160 (C). The following attestations will be made in the quarterly report:

(1) Health insurance, life insurance, worker's compensation insurance and their respective premiums and any
other employee benefits have been paid to the proper payees;

(2) Working capital is sufficient to meet the licensee’s ongoing obligations;

(3) Federal, state, and local payroll taxes have been paid as required by regulations of each taxing authority.
G. Restricted License.

(1) The holder of a restricted license shall provide to the department quarterly reports on a form developed by
the department with information and documentation necessary to show that the holder continues to qualify for a
restricted license.

(2) When any condition for an issuance of a restricted license ceases to exist, the licensee shall apply within
thirty days for a license pursuant to Sections 40-68-30, 40-68-40, 40-68-50 and any other applicable provision
of the professional Employer Organization Act and accompanying regulations or cease operations in the State.
H. Certification of Workers’ Compensation Coverage.

Professional employer organizations must maintain workers' compensation coverage issued by an insurance
carrier licensed in South Carolina. The certificate must name the Department of Consumer Affairs as Certificate
Holder and provide for thirty (30) days’ notice of cancellation to the Department.
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1. Notices Required to be Posted.

The licensee shall cause each client company to display, in a place that is in clear and unobstructed public
view, a notice stating that the business operated at the location is in a co-employer relationship with the
professional employer organization licensed and regulated by the department and that any questions or
complaints regarding the professional employer organization should be directed to the department. The notice
shall contain the Department's mailing address, web address and phone number. A copy of such notice shall be
provided to the Department. A substantially similar notice shall be included in the contract between a licensee
and a client company.

J. Inspections; Investigations; Complaints.

The department may conduct inspections or investigations as necessary to ascertain compliance with and to
enforce the provisions of the Professional Employer Organization Act, accompanying regulations or an order of
the administrator or the Administrative Law Court related to these provisions. The department may investigate
or examine the business of the licensee and examine the books, accounts, records, and files of the licensee or
other person relating to the examination or matter under investigation. The records must be available for
examination to the administrator or his designee upon request. In conducting such an inspection or investigation
of a person, the department may enter the business premises of the person during reasonable business hours.

K. Reporting of Change of Status Required; Effect on Licensees.

Licensed companies and controlling persons shall report to the Department upon the occurrence of any event
delineated in the Act. The Department shall specify the information required to be filed for all changes in the
status, and the deadlines for filing such changes with the department.

Fiscal Impact Statement:

The Department of Consumer Affairs estimates the costs incurred by the State in complying with the proposed
regulation will be approximately $0.

Statement of Rationale:
The South Carolina Professional Employer Organizations Act specifically provides for the Department to

promulgate regulations necessary to effectuate the purposes of the Code and these changes are being made to
conform regulations to current statutory law.

Document No. 4696
STATE BOARD OF EDUCATION
CHAPTER 43
Statutory Authority: 1976 Code Section 59-29-190

43-258.1. Advanced Placement.
Synopsis:

State Board of Education Regulation 43-258.1 governs the requirements for advanced placement (AP)
courses, students, and educators in South Carolina. Amendments to Regulation 43-258.1 will update the teacher

special endorsement requirement to allow more flexibility.

Notice of Drafting for the proposed amendments to the regulation was published in the State Register on
August 26, 2016.

Instructions:

Section IV below replaces the Section IV that is currently in law.
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Text:
43-258.1. Advanced Placement.
I. DEFINITION OF ADVANCED PLACEMENT COURSES
Advanced Placement (AP) Courses: Courses developed by the College Board with prescribed curricula and
tests for which students receive high school credit and for which students scoring at an acceptable level on the
AP examination will be eligible to receive college credit from participating institutions.
II. SCHOOL REQUIREMENTS FOR ADVANCED PLACEMENT OFFERINGS
All secondary schools whose organizational structure includes grades 11 or 12 shall offer an AP course(s).

III. POPULATION TO BE SERVED

All students enrolled in AP programs for which funding is provided under these regulations shall be required
to take the College Board administered examination.

IV. REQUIREMENTS FOR ADVANCED PLACEMENT TEACHERS

The South Carolina Department of Education (SCDE) will fund and coordinate AP teacher training courses.
Each teacher of an AP course shall have added the specialized AP course endorsement. The specialized AP
course endorsement may be earned by: (1) successful completion of the three-semester hours graduate training
program or other training program approved by the SCDE, or (2) successful completion of at least thirty hours
of training by a College Board endorsed provider, or (3) documentation of a Ph.D. or other terminal degree in
the course subject area.

Newly assigned teachers of AP courses will have one calendar year to meet the AP course training
requirements.

Teachers of AP courses shall meet annually with their Professional Growth and Development Plan evaluators
to discuss appropriate goal setting and/or revision. The plan may include, but is not limited to, College Board
workshops, College Board trainings, and approved professional development opportunities.

Fiscal Impact Statement:
None.
Statement of Rationale:
The amendments to this regulation will provide clear definitions of allowable training options for teachers to

add the specialized AP course endorsements, thus providing school districts more flexibility to in providing
training for teachers.
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Document No. 4656
STATE BOARD OF EDUCATION
CHAPTER 43
Statutory Authority: 1976 Code Sections 59-5-60, 59-5-65, and 59-59-10 et seq.

43-274.1. At-Risk Students.
Synopsis:

The State Board of Education proposes to amend R.43-274.1, At-Risk Students, to remove references to the
Palmetto Assessment of State Standards (PASS) and the High School Assessment Program (HSAP).

Notice of Drafting for the proposed amendments to the regulation was published in the State Register on June
24, 2016.

Instructions:
Replace Regulation 43-274.1 as printed below. Section II(A)(1-6) below replaces former Section II(A)(1-7).
Text:
43-274.1. At-Risk Students.
I. At-Risk Student Definition

A. A student at risk of dropping out of school is any student who, because of his or her individual needs,
requires temporary or ongoing intervention in order to achieve in school and to graduate with meaningful options
for his or her future.

B. Students--depending on their degree of resiliency and connectedness to caring adults in the home, in the
community, and/or at school--may respond differently to those things frequently cited as barriers, predictors, or
indicators of being “at risk.” Therefore, educators and other responsible adults working with students should
consider the whole child, who might have both short-term and long-term needs requiring intervention.

II. At-Risk Student Indicators, Predictors, and Barriers

The South Carolina Education and Economic Development Act mandates the promulgation of State Board of
Education regulations outlining specific objective criteria for districts to use in identifying students who may be
poorly prepared for the next level of study or who are at risk of dropping out of school. The Act calls for these
criteria to include diagnostic assessments for districts to use in order to identify the strengths and weaknesses of
individual students in the core academic areas.

A. Poor academic performance--generally, a grade point average of 2.0 or lower on a 4.0 scale--in the core
content areas is a significant predictor that districts must consider in identifying at-risk students. Careful
consideration should be given to students demonstrating declining academic performance. School districts are
encouraged to carefully review a variety of assessments, including the following, in diagnosing students’
academic difficulties and selecting appropriate short-term and long-term interventions:

1. results of statewide assessments used for accountability purposes and other state-funded (e.g., formative)
assessments,

2. Preliminary Scholastic Assessment Test (PSAT) or PLAN test results,
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3. district- or school-adopted CAI (computer-aided instruction) assessments,
4. end-of-course examination results,
5. classroom-level assessments related to the state’s academic standards, and
6. other district-approved diagnostic assessments.

B. The following are among the specific behaviors and characteristics that school districts must consider as
indicators, predictors, and barriers in identifying at-risk students:

1. being overage for their grade level due to retention attributable to risk factors such as a high rate of
absences and truancy;

[\

. showing a lack of effort or interest in their academic work;
3. working an excessive number of hours per day or week;
4. having a history of discipline problems leading to suspension, expulsion, and/or probation;
5. showing or expressing feelings of being disconnected from the school environment;
6. showing evidence of physical and/or emotional abuse;
7. coming from and/or living in a disadvantaged socioeconomic environment;
8. living in a home situation that does not include at least one parent;
9. being a single parent; and
10. having limited proficiency in the English language.
1. At-Risk Student Model, Initiative, and Program Selection

By the 2007-08 school year each high school of the state must implement one or more model programs
approved by the South Carolina Department of Education (SCDE).

Schools must select at-risk student models, initiatives, and programs that meet the needs of the at-risk
populations to be served and must ensure that models, initiatives, and programs selected provide students with
the opportunity to graduate with a high school diploma. The SCDE will provide an implementation document
that will include a tiered matrix of approved evidence-based models, initiatives, and programs to facilitate the
selection process in accordance with the Education and Economic Development Act requirements for
implementing evidence-based models, initiatives, and programs. The document will also contain a more
extensive list of indicators, predictors, and barriers as well as one-page descriptions for each evidence-based
model, initiative, and program included in the matrix.

IV. Population and Model, Initiative, and Program Identification Parameters

Each high school either must implement a model, initiative, or program that is chosen from a list provided by
the SCDE or must submit to the SCDE for approval a specific dropout prevention model, comprehensive
initiative, or multifaceted program that it wants to use. High schools may explore and implement newly
developed models with approval from the SCDE. One criterion for SCDE approval of any newly developed
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model will be evidence presented by the district and/or school that the model is centered in research-based
dropout-prevention strategies.

A. Implementation efforts related to any model, initiative, or program (or combination of models, initiatives,
and programs) must ensure that students are properly identified and provided timely, appropriate guidance and

assistance and must ensure that no group is disproportionately represented.

B. When subpopulations are identified, high schools must ensure that these groups reflect the demographics
of populations identified as at risk of dropping out of school.

C. When no subpopulations are identified, high schools implementing comprehensive initiatives will not have
to address the disproportionate representation of any one group of students. In such cases, methods of
determining the effectiveness of the at-risk initiative must be given careful consideration with regard to

collecting data and preparing necessary reports.

D. Parental involvement must be part of final placement decisions in any model, initiative, or program where
small groups of students are identified for services in a particular school or district.

E. The target population must reflect the demographics of the population identified in Section II, above, as
being at risk of dropping out of school.

F. High schools must provide relevant data related to identifying the at-risk student population and to
addressing the needs of these at-risk students as required for SCDE reports.

V. Building-Level Program Evaluation
A. Evaluation Criteria

All high schools must annually evaluate their dropout-prevention models, initiatives, and/or programs
using, at a minimum, the following criteria:

1. an identification process, including (where appropriate and based on the particular model, initiative, or
program) the number of at-risk students identified and the specific risk factors identified;

2. the extent of parental involvement in the school’s dropout-prevention efforts;

3. the number of students served;

4. a formative assessment of strengths and weaknesses of the model, initiative, and/or program; and

5. a qualitative assessment of desired outcomes (see item B, immediately below).

B. Desired Outcomes

Schools should establish desired outcomes or performance criteria based on the specific needs of the at-risk
population identified and on the nature and structure of the particular model, initiative, and/or program they are
implementing. Examples of desired outcomes among the target population include, but are not limited to, the
following:

1. decreased percentages of truancy, absenteeism, discipline problems, and retentions;

2. increases in students’ grade point averages; and
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3. increased percentages of students who are on grade level and students who graduate on time.

Model-, initiative-, and/or program-specific data and PowerSchool™ data elements should be used to assess
desired outcomes on the basis of specific evaluation criteria. The state’s PowerSchool™ data management
system can be used to collect, sort, and report data related to each student’s attendance record; age and grade
level; gender; ethnicity; grade point average; and retention, truancy, and dropout status.

C. Teacher and/or counselor assessments may be used to provide supplemental anecdotal documentation and
insights related to the effectiveness of the model, initiative, and/or program implemented. A district or school
checklist may be beneficial in the evaluation process.

VI. Model, Initiative, and/or Program Evaluation and Assessment Reporting

All high schools must annually provide reports requested by the SCDE that relate to the implementation and
effectiveness of models, initiatives, and/or programs addressing the needs of students at risk of dropping out of
school. District and school report card contents must contain information on the disciplinary climate, promotion
and retention ratios, dropout ratios, dropout reduction data, and attendance data. Districts and schools must be
prepared to provide accurate and relevant data to the SCDE.

Fiscal Impact Statement:

No additional state funding is requested. The SCDE estimates that no additional costs will be incurred in
complying with the proposed revisions to R.43-274.1.

Statement of Rationale:

School districts are encouraged to carefully review a variety of assessments in diagnosing students’ academic
difficulties; therefore, it is important that the statewide assessments used for accountability purposes be
identified in the regulation, but a specific assessment not be named.

Document No. 4697
STATE BOARD OF EDUCATION
CHAPTER 43
Statutory Authority: 1976 Code Sections 59-5-60, 59-5-65, 59-53-1810, and 20 U.S.C. 2301 et seq.

43-236. Career or Technology Centers/Comprehensive High Schools.
Synopsis:

Regulation 43-236 governs school districts’ offerings in high schools and/or career or technology centers. The
regulation stipulates that at least two career clusters will be offered at each high school, Career or Technology
Centers/Comprehensive High Schools. The regulation further states that four units are needed to complete a
career major.

The proposed amendment from four units to three units in an approved sequence of Career and Technical
Education (CATE) coursework is being made in an effort to provide students more flexibility in personalizing
their program of study. The amendment will create more opportunities for extended learning opportunities such
as Internships and Apprenticeships to better prepare for an industry recognized credential. Furthermore, this
amendment from four to a minimum of three units will align South Carolina with the rest of the states in terms
of completing a Career and Technical Program of Study.

Notice of Drafting for the proposed amended regulation was published in the State Register on June 24, 2016.

South Carolina State Register Vol. 41, Issue 5
May 26, 2017



FINAL REGULATIONS 49
Instructions:
Paragraph two below replaces the Paragraph two that is currently in law.
Text:
43-236. Career or Technology Centers/Comprehensive High Schools.

Career or technology centers and/or comprehensive high schools shall, based on local needs, offer a variety of
courses that will constitute a career major. These career majors are contained in the clusters defined and
communicated to school districts by the Office of Career and Technology Education in conjunction with federal
and state funding for career and technology courses and programs.

School districts will offer in high schools and/or career or technology centers a full complement of courses
within a minimum of two career clusters to enable students to complete an approved sequence of Career and
Technology Education coursework leading to a career goal. A student will have “completer” status upon meeting
the requirements of the approved sequence, which must require at least three Carnegie Units.

Fiscal Impact Statement:
None.
Statement of Rationale:

Regulation 43-236 governs school districts’ offerings in high schools and/or career or technology centers. The
regulation stipulates that at least two career clusters will be offered at each high school, Career or Technology
Centers/Comprehensive High Schools. The regulation further states that four units are needed to complete a
career major.

The amendment will address the number of CATE courses required to be a completer of a CATE program
from four units to a minimum of three units.

Document No. 4700
STATE BOARD OF EDUCATION
CHAPTER 43
Statutory Authority: 1976 Code Sections 59-5-60, 59-18-110, 59-18-310(B), 59-29-10 et seq., 59-33-30,
59-53-1810, 20 U.S.C. 1232(g), and Pub. L. No. 114-95

43-234. Defined Program, Grades 9-12 and Graduation Requirements.
Synopsis:

Regulation 43-234 establishes that each school board of trustees must ensure quality schooling by providing
a rigorous, relevant curriculum for all students. The regulation also stipulates that each school district must offer
a standards-based academic curriculum organized around a career cluster system that provides students with
individualized education choices. The regulation also defines the graduation requirements for the state.

The amendment will address Career and Technology Education (CATE) completer requirements, language
referencing CATE, and language referencing the Every Student Succeeds Act (ESSA). Language referencing
the No Child Left Behind Act (NCLB) will be removed. The amendment will also address any new statutes
regarding high school students. The language addressing Emergency Closings will be amended to address the
new state statute.
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Notice of Drafting for the proposed amended regulation was published in the State Register on June 24, 2016
and July 22, 2016.

Instructions:
Entire regulation is to be replaced with the following text.
Text:
43-234. Defined Program, Grades 9-12 and Graduation Requirements.

Each school district board of trustees must ensure quality schooling by providing a rigorous, relevant curriculum
for all students.

Each school district must offer a standards-based academic curriculum organized around a career cluster system
that provides students with individualized education choices.

I. Requirements for Earning a South Carolina High School Diploma
A. The student must earn a total of twenty-four units of credit as follows:

Unit Requirements

English language arts 4.0
mathematics 4.0
science 3.0
U.S. History and Constitution 1.0
economics 0.5
U.S. Government 0.5
other social studies 1.0
physical education or Junior ROTC 1.0
computer science (including keyboarding) 1.0
foreign language or career and technology education 1.0
electives 7.0
24.0 total

B. The student must pass a classroom examination on the provisions and principles of the United States
Constitution, the Declaration of Independence, the Federalist papers, and American institutions and ideals. This
instruction must be given for a period of at least one year or its equivalent, either within the required course U.S.
History and Constitution or within another course. (For specific regulations regarding the end-of-course test for
U.S. History and Constitution, see Reg. 43-262, Assessment Program.) As part of the high school curriculum
regarding the United States government required credit, students are required to take the civics test as defined
as the one hundred questions that officers of the United States Citizenship and Immigration Services use to
demonstrate a knowledge and understanding of the fundamentals of United States history and the principles and
form of the United States government.

C. The student must pass a high school credit course in science in which an end-of-course examination is
administered.

D. The student must be enrolled for a minimum of one semester immediately preceding his or her graduation,
except in case of a bona fide change of residence. Units earned in a summer school program do not satisfy this
requirement.
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II. Provisions for Schools in the Awarding of High School Credit
A. A school may award and accept credit in units of one-fourth, one-half, and a whole.

B. A school may award one unit of credit for an academic standards-based course that requires a minimum of
120 hours of instruction. A school may award one-half unit of credit for an academic standards-based course
requiring a minimum of 60 hours of instruction and one-fourth unit of credit for an academic standards-based
course requiring a minimum of 30 hours of instruction.

C. A school may award credit for courses that have been approved by the South Carolina Department of
Education (SCDE) in a proficiency-based system. A proficiency-based course may also be offered for one-fourth
and one-half unit if the system specifies these units. Each school district that seeks to implement a proficiency-
based system must submit a plan to the SCDE that provides procedures for establishing and developing a
proficiency-based system including the method for determining proficiency. The SCDE must approve the
district-submitted plan prior to the district’s use of the proficiency-based system. Districts are accountable for
making sure that the academic standards and the individual learning needs of the students are addressed.

D. A school may award credit for those gateway courses that are a part of the End-of-Course Examination
Program only if a student takes the course approved by the school in which he or she is enrolled and meets all
the stipulated requirements of the End-of-Course Examination Program. (For specific regulations regarding end-
of-course tests, see Reg. 43-262, Assessment Program.)

E. A school may award credit only for courses in summer programs-either district-wide or school-site
programs-that meet all the regulatory requirements for courses offered for students in grades nine through
twelve. A district-wide summer school program may meet the administrative certification requirement by
employing a district supervisor as well as a lead teacher for each school site.

F. A school may award credit for a course that is approved by the district-whether that school offers the
particular course or not-if the student receives prior approval.

G. A school may award credit toward the high school diploma for a course that the student takes in an approved
adult education program if the course is granted approval by the local superintendent or his or her designee.

H. A school may award credit for locally designed courses under the following conditions:

1. Locally designed subject-area courses must be aligned with the state academic standards for the particular
subject area and must be approved by the local board of trustees and the State Superintendent of Education.

2. Locally designed elective courses must be approved by the local board of trustees. No more than two
units may be awarded to a student for released-time classes in religious instruction.

3. Locally designed CATE courses funded with state or federal CATE monies must be approved by the
SCDE’s Office of Career and Technology Education.

I. A school may award the PE credit for a diploma if the PE course meets all statutory requirements including
the personal fitness and wellness component and the lifetime fitness component.

J. A school may award the one-half unit of credit carried by the course Keyboarding for half of the required
computer science unit.

K. A school may award credit for the American Sign Language course as the required unit in a foreign
language.

South Carolina State Register Vol. 41, Issue 5
May 26, 2017



52 FINAL REGULATIONS

L. A school may award credit for a college course that students in grades nine through twelve take under the
district’s dual credit arrangement.

III. Dual Credit Arrangement

A. District boards of trustees may establish a policy allowing students to take college courses for units of
credit toward the high school diploma. The district policy may allow for courses to be offered by an institution
of higher education through a cooperative agreement.

B. A three-semester-hour college course transfers as one unit of credit.

C. Tuition costs and any other fees are the responsibility of the individual student or his or her parent(s) or
legal guardian unless otherwise specified in local school district policy.

D. Students enrolled in a South Carolina public school may take only courses that are applicable to
baccalaureate degrees or to associate degrees offered by institutions accredited by the New England Association
of Colleges and Schools, the Middle States Association of Colleges and Schools, the Southern Association of
Colleges and Schools, the North Central Association of Colleges and Schools, the Western Association of
Colleges and Schools, or the Northwest Association of Colleges and Schools.

IV. Transfer Students

A transfer student is one who enrolls in a South Carolina public school after having been enrolled in another
school in this state or in a school in another state. Credits that he or she earned at the former school may be
accepted and applied toward the South Carolina high school diploma. (For specific regulations see Reg. 43-273,
Transfers and Withdrawals.)

V. Instructional Program

School districts must organize high school curricula around a minimum of three clusters of study and cluster
majors. Such curricula must be designed to provide a well-rounded education that fosters artistic creativity,
critical thinking, and self-discipline through the teaching of academic content and skills that students will use in
postsecondary study and in the workplace. Students must declare an area of academic focus, also known as a
career major, within a cluster of study before the end of the second semester of their tenth-grade year.

Each year, schools must offer a range of required college- and career-ready courses in the core subject arecas as
listed in the SCDE’s Activity Coding System to meet the needs of all students in a four-year graduation cohort.

For students whose academic needs are greater than those courses offered by their school, Virtual SC courses,
if available, must be offered by the district to the students in order to graduate with the four-year graduation
cohort.

A. Career Clusters

School districts must use the sixteen clusters for reporting purposes but may modify these clusters (for
example, Arts and Humanities in place of Arts, Audio-Video Technology, and Communications). The sixteen
state clusters are the same as the sixteen federal clusters:

Agriculture, Food, and Natural Resources
Architecture and Construction

Arts, Audio-Video Technology, and Communications
Business, Management, and Administration
Education and Training
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Finance

Government and Public Administration

Health Science

Hospitality and Tourism

Human Services/Family and Consumer Sciences
Information Technology

Law, Public Safety, and Security

Manufacturing

Marketing, Sales, and Service

Science, Technology, Engineering, and Mathematics
Transportation, Distribution, and Logistics

B. Schools must also offer instruction in each of the following areas:

1. Advanced Placement: Schools whose organizational structure includes grades eleven and twelve must
offer Advanced Placement courses. (For specific regulations regarding the Advanced Placement program, see
Reg. 43-258.1, Advanced Placement.)

2. Alcohol, tobacco, and other drugs: Schools must provide age-appropriate instruction regarding the
dangers in the use and abuse of alcohol, tobacco, and other drugs. Instruction must emphasize the negative
effects that the use of such substances can have on the total community.

3. Career and technology education: Schools must offer CATE courses. Students who plan to complete a
CATE program must earn at least three units in an approved sequence of CATE courses leading to a career goal.

4. Driver education: Schools must provide a complete program of driver education, including classroom
and behind-the-wheel phases, each semester on an elective basis for eligible students. (For specific regulations
regarding driver education, see Reg. 43-242, Driver Training.)

5. Environmental studies: Schools must include environmental studies as a part of their instructional
program.

6. Financial literacy: Schools must include financial literacy as a part of the instructional program.
7. Foreign language (modern and classical languages): Schools must offer levels 1 and 2 of at least one
modern or classical language. Most state four-year colleges/universities require at least two units of the same

modern or classical language for admission.

8. Health education: Schools must have a program of instruction in comprehensive health education. (For
specific requirements regarding health education, see Reg. 43-238, Health Education Requirement.)

At least one time during the entire four years of grades nine through twelve, each student shall receive
instruction in cardiopulmonary resuscitation (CPR) which must include, but not be limited to, hands-only CPR
and must include awareness in the use of an automated external defibrillator (AED) except that virtual schools
may administer the instruction virtually and are exempt from any in-person instructional requirements.

9. Physical education: Schools must offer a physical education course that meets statutory requirements.
10. Visual and performing arts: Schools must offer courses in the visual and performing arts.

VI. Other Program Requirements

A. School Counseling Program
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All schools encompassing any combination of grades nine through twelve are required to provide a
comprehensive school counseling program that is based on grade-specific standards. The standards must address
the academic, personal and social, and the career domains. Specifically, students must be provided school
counseling and career awareness programs and activities that assist them in developing and fulfilling their
individual graduation plans and prepare them for a seamless transition to relevant employment, further training,
or postsecondary study.

B. Library Media Program

Library media programs and technology resources must be available and accessible to all students and staff
and must be appropriate for the accomplishment of the strategies and goals in each school renewal or district
strategic plan.

C. Length of School Day

1. The instructional day for secondary students must be at least 6 hours, excluding lunch, or the equivalent
weekly.

2. Homeroom will not count as part of the instructional day. When no homeroom period is utilized, the
administrative time that is used to determine attendance, make announcements, or complete other tasks normally
accomplished during homeroom period will not be considered as part of the instructional day.

3. Schools may exercise options and vary the number of minutes in the instructional week, provided that
such variation meets statutory requirements and is approved by the local board of trustees.

D. Class Size

1. The teacher load must not exceed the maximum of 150 students daily. Class size must not exceed the
maximum of 35 students.

2. The above-stated maximums do not apply in the following circumstances:

a. A maximum of 40 students per period with a total teaching load of 240 students daily is permitted for
physical education teachers. If physical education and health are taught on alternate days to the same class, the
40-student maximum and 240-student totals are also permitted for health. When health is taught as a separate
subject, the teaching load is a maximum of 35 students per period and a total of 150 students per day.

b. Music teachers may teach a maximum of 240 pupils daily. No class may exceed 40 students in
membership. However, when band, chorus, or orchestra require rehearsals of the entire membership, any number
of students is acceptable if adequate space is available.

c. When a teacher’s daily schedule includes a combination of subjects, the maximum daily teaching load
will be calculated on the basis of 30 students per academic class and 40 students for each music or physical
education class. (Example, 3 classes of math of 30 each = 90 + 2 classes of physical education of 40 each = 80.
In this example, the teacher is not overloaded but teaches maximum allowable.)

d. Maximum teacher load requirements and individual class size limits are the same for mini-courses as
for any other classes.

E. Additional Regulatory Requirements

1. Due to federal requirements, all students must take a science course for which an assessment is given.
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2. For state accountability purposes, every student must take an end-of-course examination in biology.

3. State Board regulations that contain instructional program requirements are accessible on the SCDE web
site on the “State Board of Education Regulations Table of Contents” page.

VII. Reporting Requirements
A. High School Completers

1. Each school issuing the state high school diploma must submit to the State Superintendent of Education
on or before May 1 the following data on its previous year’s completers:

(a) the number of the school’s completers who entered the freshman class of a postsecondary institution-
either in South Carolina or out of state—and on whom such an institution has sent the school a first-term transcript
or summary grade report,

(b) a breakdown of all postsecondary courses that this group of completers passed during their term,
(c) a breakdown of all postsecondary courses that this group failed during their first term,

(d) a breakdown of all postsecondary courses for which this group received a grade of “no credit” during
their first term, and

(e) the number of the school’s completers who did not enter a postsecondary institution but who instead
chose a postsecondary alternative such as employment or military service or for whom no information is
available.

2. Each school must use the official form to submit the required data on its previous year’s completers.
B. Career and Technology Education Completers

Each district must survey all its high school graduates who are identified as career and technology education
completers to determine their placement status with regard to employment, postsecondary education, and
military service. A career and technology education completer is a student with an assigned Classification of
Instructional Programs (CIP) code who has earned at least three units of credit in CATE courses leading to a
career goal.

The district must conduct the survey ten months after graduation each year and must submit the results
annually to the SCDE for the purpose of federal and state accountability requirements.

C. Student Records
1. Each school must have an appropriate means of reporting academic achievement to parents.

2. Each school district must maintain accurate student data according to the pupil accounting system
prescribed by the SCDE.

3. Each school district must file a record of all dropouts that specifies for every student the name of the
school in which he or she was enrolled and gives the following information on the student: his or her name,
grade, race, sex, date of birth, free/reduced meals status, English proficiency status, and migrant status.

4. Each district superintendent must verify the accuracy of the student enrollment, attendance, membership
by category, and dropout reports submitted to the SCDE’s Office of Finance.
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5. Each school must comply with the Family Educational Rights and Privacy Act regarding student records
(20 U.S.C. Section 1232(g)).

D. Course Records for Students
1. Each district superintendent must verify the accuracy of course records for students.

2. The name and code number of every course that each student takes must be entered into the student data
collection system active master scheduler at the time the student takes the course. Courses may not be added to
the student’s course history (transcript) without first being entered into the scheduler.

3. Courses offered in nontraditional settings such as online courses, courses offered in conjunction with a
college or technical college (i.e., dual credit), and courses offered by the school through the district, state, or
another type of provider must be included in the active master scheduler.

VIII. Emergency Closings

All school days missed because of snow, extreme weather conditions, or other disruptions requiring schools to
close must be made up. All school districts shall designate annually at least three days within their school
calendars to be used as make-up days in the event of these occurrences. If those designated days have been used
or are no longer available, the local school board of trustees may lengthen the hours of school operation by no
less than one hour per day for the total number of hours missed, operate schools on Saturday, or may waive up
to three days. A waiver granted by the local board of trustees may only be authorized by a majority vote of the
local school board, and, after the completion of the 2014-2015 school year, may not be granted for a school in
the district until the school has made up three full days, or the equivalent number of hours, missed due to snow,
extreme weather, or other disruptions requiring the school to close during the same school year in which the
waiver is sought. When a district waives a make-up day pursuant to this section, the make-up day also is waived
for all charter schools located in the district and for all students participating in a home schooling program
approved by the board of trustees of the district in which the student resides. Schools operating on a four-by-
four block schedule shall make every effort to make up the time during the semester in which the days are
missed. A plan to make up days by lengthening the school day must be approved by the Department of Education,
Office of Federal and State Accountability before implementation. Tutorial instruction for grades 7 through 12
may be taught on Saturday at the direction of the local school board. If a local school board authorizes make-up
days on Saturdays, tutorial instruction normally offered on Saturday for seventh through twelfth graders must
be scheduled at an alternative time.

The State Board of Education may waive the requirements of making up days beyond the three days forgiven
by the local school district, not to exceed three additional days missed because of snow, extreme weather
conditions, or other disruptions requiring schools to close. Such a waiver only may be considered and granted
upon the request of the local board of trustees through a majority vote of that local school board. The SCDE
annually before July 1 shall provide the General Assembly with a detailed report of information from each
district listing the number of days missed and the reason, regardless of whether any were missed; days made up;
and days waived.

Fiscal Impact Statement:
None.
Statement of Rationale:

Regulation 43-234 establishes that each school board of trustees must ensure quality schooling by providing
a rigorous, relevant curriculum for all students. The regulation also stipulates that each school district must offer
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a standards-based academic curriculum organized around a career cluster system that provides students with
individualized education choices. The regulation also defines the graduation requirements for South Carolina.

The amendment will address CATE completer requirements, language referencing CATE, and language
referencing the ESSA. Language referencing the NCLB will be removed. The amendment will also address any
new statutes regarding high school students. The language addressing Emergency Closings will be amended to
address the new state statute.

Document No. 4657
STATE BOARD OF EDUCATION
CHAPTER 43
Statutory Authority: 1976 Code Sections 59-5-60, 59-5-65, and 59-59-10 et seq.

43-279. Minimum Standards of Student Conduct and Disciplinary Enforcement Procedures to be Implemented
by Local School Districts.

Synopsis:

The State Board of Education (SBE) proposes to amend R.43-279, Minimum Standards of Student Conduct
and Disciplinary Enforcement Procedures to be Implemented by Local School Districts to include the changes
recommended by the Safe Schools Taskforce, which was established by State Superintendent of Education,
Molly M. Spearman, in November 2015. The amendments will include changes in the levels of misconduct, acts
of misconduct, disciplinary enforcement procedures, and possible consequences.

Notice of Drafting for the proposed amendments to the regulation was published in the State Register on June
24,2016.

Instructions:
Replace Regulation 43-279 as printed below.
Text:

43-279. Minimum Standards of Student Conduct and Disciplinary Enforcement Procedures to be Implemented
by Local School Districts.

1. Expectations for Student Conduct in South Carolina Public Schools

The mission of the SCDE is to provide leadership and support so that all public education students graduate
prepared for success in citizenship, college, and careers as envisioned by the Profile of the South Carolina
Graduate. Students in the public schools of South Carolina enjoy the same basic rights of United States
citizenship as do other United States citizens. The rights of students are supported by the responsibility to insure
that the rights of others are respected. This regulation is adopted with the intent to better assure that the
opportunity to enjoy the benefits of public education is available to all those attending the public schools of the
state of South Carolina.

II. Previously Adopted School District Discipline Policies
This regulation is established as a uniform system of minimum disciplinary enforcement for the school

districts of South Carolina. School districts that previously have adopted discipline policies that are consistent
with and contain the elements included in this regulation may retain their local policies as adopted.
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II1. Levels of Student Misconduct

A. The levels of student misconduct considered in this regulation are arranged by degrees of seriousness. The
levels are arranged from the least serious to the most serious.

B. Three levels of student misconduct are identified: behavioral misconduct, disruptive conduct, and criminal
conduct. The levels are defined in this regulation.

C. This regulation includes a listing of possible consequences and/or sanctions for the three levels of student
misconduct. As the levels increase in seriousness, the severity of possible disciplinary consequences and/or
sanctions increases.

D. Suggested consequences within the Level I misconduct category range from verbal reprimand to detention.
Level II misconduct includes sanctions ranging from temporary removal from class to expulsion. Level III
misconduct includes sanctions ranging from out-of-school suspension to appropriate action within the criminal

justice system.

E. A local school board, in its discretion, may authorize more stringent standards and consequences than those
contained in this regulation.

IV. Minimum Standards
A. Behavioral Misconduct-Level 1
1. Behavioral misconduct is defined as those activities engaged in by student(s) which tend to impede
orderly classroom procedures or instructional activities, orderly operation of the school, or the frequency or
seriousness of which disturb the classroom or school. The provisions of this regulation apply not only to within-
school activities, but also to student conduct on school bus transportation vehicles, and during other school-
sponsored activities.
2. Acts of behavioral misconduct shall include, but are not limited to:
a. Classroom tardiness;
b. Cheating on examinations or classroom assignments;
c. Lying;

d. Abusive language between or among students;

e. Failure to comply with directives from school/district personnel or agents (to include volunteer aides
or chaperones);

f. Use of forged notes or excuses;

g. Cutting class;

h. School tardiness;

i. Truancy (three consecutive unlawful absences from school or a total of five unlawful absences);

j- Possession of an electronic communication device (including, but not limited to, cell phones, tablets,
computers, and iPods) inconsistent with school board policy. An electronic communication device is a device
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that emits an audible signal, vibrates, displays a message, image or otherwise summons or delivers a
communication to the possessor;

k. Other acts of behavioral misconduct as determined and communicated by local school authorities.
3. The basic enforcement procedures to be followed in instances of behavioral misconduct are:

a. Upon observation or notification and verification of acts of behavioral misconduct, the staff member
shall take immediate action to rectify the misconduct. The staff member shall impose an appropriate
consequence, and maintain a record of the misconduct and the consequence.

b. If, either in the opinion of the staff member or according to local school board policy, a certain
misconduct is not immediately rectifiable, the problem shall be referred to the appropriate administrator for
action specified by local school board policy.

c¢. The administrator shall meet with the reporting staff member, and, if necessary, the student and the
parent or guardian, and impose the appropriate consequence and/or establish an intervention plan and/or
behavioral contract.

d. A complete record of the procedures shall be maintained.

4. Possible consequences to be applied in cases of behavioral misconduct may include, but are not limited
to:

a. Verbal reprimand;
b. Withdrawal of privileges;
c¢. Demerits;

d. Detention (silent lunch, after school, weekends, or another time that does not interfere with the
instructional day);

e. Other consequences as approved and communicated by local school authorities.
B. Disruptive Conduct-Level II
1. Disruptive conduct is defined as those activities engaged in by student(s) which are directed against
persons or property, and the consequences of which tend to endanger the health or safety of oneself or others in
the school. Some instances of disruptive conduct may overlap certain criminal offenses, justifying both
administrative sanctions and court proceedings. Behavioral misconduct (Level I) may be reclassified as
disruptive conduct (Level II) if it occurs three or more times. The provisions of this regulation apply not only to
within school activities, but also to student conduct on school bus transportation vehicles, and during other
school-sponsored activities.
2. Acts of disruptive conduct may include, but are not limited to:
a. Violation of a Level I intervention plan and/or behavioral contract;

b. Use of an intoxicant;

c. Fighting;
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d. Vandalism (minor);
e. Stealing;
f. Threats against others;
g. Trespass;
h. Abusive language to staff;

1. Repeated refusal to comply with directives from school personnel or agents (such as volunteer aides or
chaperones);

j- Possession or use of unauthorized substances, as defined by law and/or local school board policy;

k. Illegally occupying or blocking in any way school property with the intent to deprive others of its use;
1. Unlawful assembly;

m. Disrupting lawful assembly;

n. Inappropriate use of technology (e.g., bullying, harassing, or intimidating other students or district
employees, plagiarizing copyrighted materials, and accessing inappropriate websites);

0. Other acts as determined and communicated by local school authorities.
3. The basic enforcement procedures to be followed in instances of disruptive conduct are:

a. Upon observation or notification and verification of an offense, the administrator shall investigate the
circumstances of the misconduct and shall confer with staff on the extent of the consequences.

b. The administrator shall notify the parent or guardian of the student’s misconduct and related
proceedings. The administrator shall meet with the student and, if necessary, the parent or guardian, confer with
them about the student’s misconduct and impose the appropriate disciplinary action. Verification shall be defined
as the following:

(1) self-admittance by the student

(2) witnessed involvement of the student by school administrators staff

(3) parental admission of student involvement

(4) evidence obtained through investigation by school administrators and staff

c. The administrator may refer the student to the appropriate intervention team to establish behavioral
management strategies (e.g., restorative justice, counseling, service learning projects) and propose the
appropriate disciplinary action.

d. The administrator or other school officials may refer Level II misconduct to the School Resource
Officer or other local law enforcement authorities only when the conduct rises to a level of criminality, and the
conduct presents an immediate safety risk to one or more people or it is the third or subsequent act which rises
to a level of criminality in that school year.

e. A complete record of the procedures shall be maintained.

4. Possible sanctions to be applied in cases of disruptive conduct may include, but are not limited to:
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a. Temporary removal from class;
b. Alternative education program,;
¢. In-school suspension;
d. Out-of-school suspension;
e. Transfer;
f. Referral to outside agency;
g. Expulsion;
h. Restitution of property and damages, where appropriate, shall be sought by local school authorities;
i. Other sanctions as approved and communicated by local school authorities.
C. Criminal Conduct-Level III
1. Criminal conduct is defined as those activities engaged in by student(s) which result in violence to oneself
or another’s person or property or which pose a direct and serious threat to the safety of oneself or others in the
school. When school officials have a reasonable belief that students have engaged in such actions, then these
activities usually require administrative actions which result in the immediate removal of the student from the
school, the intervention of the School Resource Officer or other law enforcement authorities, and/or action by
the local school board. The provisions of this regulation apply not only to within-school activities, but also to
student conduct on school bus transportation vehicles, and during other school-sponsored activities.
2. Acts of criminal conduct may include, but are not limited to:
a. Assault and battery that poses a serious threat of injury or results in physical harm;
b. Extortion;
c. Threat of the use of a destructive device (bomb, grenade, pipe bomb or other similar device);
d. Possession, use, or transfer of dangerous weapons;
e. Sexual offenses;
f. Vandalism (major);
g. Theft, possession, or sale of stolen property;
h. Arson;
i. Furnishing or selling unauthorized substances, as defined by law and/or local school board policy;

j- Furnishing, selling, or possession of controlled substances (drugs, narcotics, or poisons);

k. Illegal use of technology (e.g., communicating a threat of a destructive device, weapon, or event with
the intent of intimidating, threatening, or interfering with school activities and maliciously transmitting sexual
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images of minors other than images of the student or images transmitted with the uncoerced consent of the
individual in the images).

3. “Acts of criminal conduct,” for purposes of defining Level III conduct, do not include acts that only
amount to disturbing schools, breach of peace, disorderly conduct, or affray under South Carolina law.

4. The basic enforcement procedures to be followed in instances of criminal conduct are:

a. Upon observation or notification and verification of a criminal offense, the administrator shall contact
the School Resource Officer or local law enforcement authorities immediately.

b. An administrator shall notify the student’s parent or guardian as soon as possible.

c. An administrator shall impose the appropriate disciplinary action. If warranted, the student shall be
removed immediately from the school environment.

d. Established due process procedures shall be followed when applicable.
e. A complete record of the incident shall be maintained in accordance with district policy.
5. Possible sanctions to be applied in cases of criminal conduct may include, but are not limited to:
a. Out-of-school suspension;
b. Assignment to alternative schools;
c. Expulsion;
d. Restitution of property and damages, where appropriate, shall be sought by local school authorities;
e. Other sanctions as approved by local school authorities.
D. Extenuating, Mitigating or Aggravating Circumstances

1. A local school board may confer upon the appropriate administrator the authority to consider extenuating
or mitigating circumstances which may exist in a particular case of misconduct, excluding criminal conduct.
Such circumstances shall be considered in determining the most appropriate sanction to be used.

2. A local school board may confer upon the appropriate administrator the authority to consider aggravating
circumstances which may exist in a particular case of misconduct or criminal conduct. Such circumstances shall
be considered in determining the most appropriate sanction to be used.

V. Discipline of Students with Disabilities
For additional information regarding Disciplinary Procedures for students with disabilities, see Reg.43-243.

VI. Other Areas of Student Conduct Which May Be Regulated by Local School Board Policy

A. Other areas of student conduct which are subject to regulation by local school boards include, but are not
limited to:

1. School attendance;
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2. Use of and access to public school property;
3. Student dress and personal appearance;
4. Speech and assembly within the public schools;
5. Publications produced and/or distributed in the public schools;

6. The existence, scope and conditions of availability of student privileges, including extracurricular
activities and rules governing participation;

7. Other activities not in conflict with existing state statutes or regulations as approved and communicated
by the local school authorities.

B. Rules of student conduct are required by state and federal law to be reasonable exercises of the local school
board’s authority in pursuance of legitimate educational and related functions and shall not infringe upon
students’ constitutional rights.

Fiscal Impact Statement:

No additional state funding is requested. The South Carolina Department of Education estimates that no
additional costs will be incurred in complying with the proposed revisions to R.43-279.

Statement of Rationale:
The proposed changes are designed to promote more consistent discipline practices statewide by reducing the

amount of subjectivity involved in discipline decisions.

Document No. 4659
STATE BOARD OF EDUCATION
CHAPTER 43
Statutory Authority: 1976 Code Sections 5-7-12, 16-17-420, 59-5-60, and 59-5-65
Synopsis:

The State Board of Education proposes to create R.43-210, to establish a definition of “school resource
officers,” along with expectations, roles, and procedures associated with these individuals.

Notice of Drafting for the proposed new regulation was published in the State Register on June 24, 2016.
Instructions:
New regulation. Print as shown below.
Text:
43-210. School Resource Officers.
I. Expectations for School Resource Officers in South Carolina Public Schools

School campuses are learning environments where public education students are prepared for success in
college, careers, and citizenship. School resource officers are necessary to provide law enforcement and police
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services to assist in providing a safe learning environment. School resource officers shall act in accordance with
policies and procedures of police departments, sheriff’s offices, and other law enforcement agencies to enforce
state laws and county and municipal ordinances.

II. Resource Officers Defined

A school resource officer is a sworn law enforcement officer, pursuant to the requirements of any jurisdiction
of South Carolina, who has completed the basic course of instruction, as provided or recognized by the National
Association of School Resource Officers or the South Carolina Criminal Justice Academy, and who is assigned
to one or more school districts within this state to have as a primary duty the responsibility to act as a law
enforcement officer, advisor, and teacher for that school district.

A school resource officer has statewide jurisdiction to arrest any persons committing crimes in connection
with a school activity or school-sponsored event.

II1. Role of the School Resource Officer
A. Law Enforcement Officer

As sworn law enforcement officials, school resource officers have a major role in campus security. School
resource officers shall not only be called to respond to criminal incidents, but also to assist in emergency crisis
planning, building security, and training school personnel on handling crisis situations. It is important for school
administrators to establish and maintain close partnerships with school resource officers, as they are valuable
resources for providing a safe school environment.

B. Law-Related Educator

Teachers and staff shall utilize school resource officers within the classroom to help design and present
law-related topics regarding the role of law enforcement in our society.

C. Community Liaison

School administrators shall encourage school resource officers’ visibility within the school community, as
well as attendance and participation at school functions, to build working relationships with school personnel,
students, and parents.

D. Positive Role Model

School resource officers should be positive role models and may be used to promote the profession of law
enforcement as a career choice for students. School administrators shall support positive interactions between
school resource officers and students on school campuses.

IV. Procedures
A. Student Behavior

School resource officers are law enforcement officers, not school disciplinarians and shall not ordinarily be
requested or permitted to intervene in school discipline matters. The school resource officers shall only be called
in these situations when a student’s behavior has exceeded the level of disruptive conduct as determined by
school administration, based on district policy and reached conduct amounting to a Level III violation for which
law enforcement involvement is required (see Regulations 43-279 for levels of disruptive and criminal conduct).
School resource officers shall only be called to respond to Level Il misconduct when

South Carolina State Register Vol. 41, Issue 5
May 26, 2017



FINAL REGULATIONS 65

1. the conduct rises to a level of criminality, and
2. the conduct presents an immediate safety risk to one or more people or it is the third or subsequent act
which rises to a level of criminality in that school year.

When law enforcement referrals are required, a school resource officer shall be the first line of contact for
local law enforcement to ensure that the matter is resolved expeditiously to decrease significant interruption to
the learning process.

B. General provision for visitors, employees, and unauthorized persons.

Students deserve school environments that are safe and conducive to learning. Visitors and employees will
not disrupt the learning environment or school activity inappropriately or unlawfully.

State law mandates that it is unlawful to willfully or unnecessarily interfere with or disturb school, loiter
about a school, or act in an obnoxious manner while at a school. The school resource officer should be called
immediately to handle a disturbance or emergency regarding a visitor or employee who disrupts the learning
environment or school activity.

V. Memorandum of Understanding

Prior to placing a school resource officer at a school or in a school district, a memorandum of understanding
must be executed between the school district, and the local law enforcement agency, which employs the school
resource officers. The role of the school district, individual schools, local law enforcement agency, school
administration, and the school resource officer shall be clearly defined in the memorandum of understanding.
The role of the school resource officer as a law enforcement official must clearly be defined pursuant to state
law in the memorandum. That definition must include the provisions of this regulation and Regulation 43-279
which distinguish school discipline from law enforcement and prohibit the involvement of school resource
officers in school discipline.

The school district shall provide the school administration with a copy of the memorandum of
understanding, and review it with the school administration and with the school resource officer prior to the start
of every school year.

Fiscal Impact Statement:

No additional state funding is requested. The South Carolina Department of Education estimates that no
additional costs will be incurred in complying with the proposed revisions to R.43-210.

Statement of Rationale:

This regulation is designed to improve the uniformity of the roles and expectations of school resource officers
among schools statewide.
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Document No. 4691
DEPARTMENT OF EMPLOYMENT AND WORKFORCE
CHAPTER 47
Statutory Authority: 1976 Code Sections 41-29-110 and 41-35-720

47-51. Appeals to Appeal Tribunal.
Synopsis:

The South Carolina Department of Employment and Workforce proposes to amend Regulation 47-51 in order
to clarify the procedure for employers and claimants in presenting unemployment insurance (Ul) cases before
the Department.

The Notice of Drafting regarding this regulation was published in the State Register on August 26, 2016.
Section-by-Section Discussion:

47-51. This section will clarify the procedure for employers and claimants in presenting unemployment
insurance (UI) cases before the Department.

Instructions:

Print regulation as shown below.

Text:

47-51. Appeals to the Appeal Tribunal.

A. The Presentation of Appeals.

1. The party appealing from any determination of a claims adjudicator or special examiner shall file
electronically, by fax, by mail, or otherwise deliver to the Department a Notice of Appeal, setting forth the
grounds for the appeal. Copies of the Notice of Appeal shall be mailed or electronically delivered to the other
interested parties.

2. Upon the scheduling of a hearing for an appeal, a Notice of Hearing shall be mailed to all interested
parties to the appealed claim at least seven (7) calendar days prior to the date of hearing, specifying the place
and time of hearing, and the hearing official.

B. Disqualification of Members of Appeal Tribunals.

No person shall serve on an Appeal Tribunal in the hearing of any appeal in which he is interested.
Challenges to the interest of any person serving on an Appeal Tribunal may be heard and decided by the Appeal
Tribunal or its designee.

C. Hearing of Appeals.

1. All Appeal Tribunal hearings shall be de novo in nature and conducted in such manner as to ascertain
the substantial rights of the parties. The Appeal Tribunal shall include in the record and consider as evidence all
Department records material to the appeal. Any party to the appeal may present relevant testimony. The Appeal
Tribunal shall examine a party and his witnesses, and may examine the witnesses of any opposing party. The
Appeal Tribunal, with or without notice to any of the parties, may take additional evidence at the hearing as it
deems necessary. After a hearing and prior to rendering a decision, the Appeal Tribunal, with notice to the
interested parties as provided for in Appeal Regulation 47-51, A.2, may call parties and witnesses to appear
before it for the taking of additional evidence as it deems necessary.

2. The parties to an appeal, with the consent of the Appeal Tribunal, may stipulate the facts involved in
writing. Agreed upon stipulations shall be included in the record. The Appeal Tribunal may decide the appeal
on the basis of such stipulations, or, in its discretion, may set the appeal for a hearing and take further evidence
or arguments, as it deems necessary to determine the appealed claim.
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3. Evidence will not be excluded solely because it may be hearsay. Hearsay, including information provided
to the Department through telephone conversations and written statements, may be considered. However,
findings of fact cannot be based exclusively on hearsay evidence unless that evidence is admissible under the
South Carolina Rules of Evidence.

D. Adjournments of Hearings.

1. The Appeal Tribunal shall use its best judgment as to when adjournments of a hearing shall be granted,
in order to secure all necessary evidence and to ensure fairness to all parties.

2. If the appealing party fails to appear at the hearing, the Appeal Tribunal may dismiss the appeal or issue
a decision on the basis of the Department records.

E. The Determination of Appeals.

1. Following the conclusion of an appeal hearing, the Appeal Tribunal shall, within thirty (30) days, issue
a written decision detailing the findings of fact and conclusions of law. The Appeal Tribunal shall set forth its
findings of fact, its decision, and the reasons therefor.

a. In addition to the issues raised by the appealed determination the Appeal Tribunal may consider all
issues affecting claimant’s rights to benefits from the beginning of the period covered by the determination to
the date of the hearing.

b. The Appeal Tribunal may pass upon any offer of work complying with Regulation 41-23, separation,
or question of availability arising between the filing of an appeal and the Appeal Tribunal hearing in those cases
in which the Department has issued no determinations with respect to such subsequent issues.

c. The Appeal Tribunal may pass upon any issue framed prior to the filing of the appeal or the
determination from which the appeal is taken, and with respect to which no determination has been issued by
the Department.

d. The Appeal Tribunal at a hearing may receive and consider appeals from determinations issued
subsequent to the determination and appeal giving rise to the hearing, provided such appeals are timely.

e. Sub-Items (a)(b)(c)(d) supra apply only when the parties are identical or present at the Appeal Tribunal
hearing or are properly notified of the issue or issues.

2. Copies of all decisions and the reasons therefore shall be mailed to all parties to the appeal.

F. Notice of Rights to Appeal from Appeal Tribunal Decisions.

Each Appeal Tribunal decision sent to the parties to an appeal shall include or be accompanied by a notice
specifying the appeal rights of the parties. The notice of appeal rights shall state clearly the manner and time
period for filing an appeal from the decision.

Fiscal Impact Statement:
There will be no increased costs to the State or its political subdivisions.
Statement of Rationale:

The purpose of amending Regulation 47-51 is to clarify the procedure for employers and claimants in presenting
their cases. S.C. Code Ann. §41-35-720 states the Department must promulgate regulations establishing the rules
of procedure for hearings and appeals before the Department, and specifically provides that the “rules of
procedure are not required to conform to common law or statutory rules of evidence and other technical rules of
procedure.”

Currently, the language states, “[a]ll Appeal Tribunal hearings shall be de novo in nature and conducted
informally in conformity with the [APA] and in such manner as to ascertain the substantial rights of the parties.”
This language creates confusion because (1) the APA does not expressly allow for an informal process; and (2)
the regulation does not conform with Section 41-35-720.

Regulation 47-51 also contains references to mailings that are no longer applicable under the operations of the
Department and current statute.
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Document No. 4692
DEPARTMENT OF EMPLOYMENT AND WORKFORCE
CHAPTER 47
Statutory Authority: 1976 Code Sections 4-29-110 and 41-35-720

47-52. Appeals to the Appellate Panel.
Synopsis:

The South Carolina Department of Employment and Workforce proposes to amend Regulation 47-52 to clarify
language in the regulation and to identify a procedure within the Appellate Panel in the event a quorum is present
but a majority decision is not reached and to clarify what information is included in a decision.

The Notice of Drafting regarding this regulation was published in the State Register on August 26, 2016.
Section-by-Section Discussion:

47-52. This section will identify the procedure within the Appellate Panel in the event a quorum is present but a
majority decision is not reached and to include language describing what is included in an Appellate Panel
decision.

Instructions:

Print regulation as shown below.
Text:

47-52. Appeals to the Appellate Panel.

A. The Presentation of Application for Leave to Appeal to the Appellate Panel.

1. The Party appealing from the decision of an Appeal Tribunal shall file online, by fax, by mail, or
otherwise deliver to the Department, a Notice of Appeal, setting forth the grounds for the appeal as set forth in
Chapter 35 of Title 41 of the South Carolina Code of Laws, 1976, as amended. Copies of the Notice of Appeal
shall be mailed or electronically delivered to the other interested parties of the appeal.

2. The Appellate Panel may decide an Appeal, filed under Regulation 47-52, A.1, without hearing, or may
notify the interested parties to appear before it at a specified time and place for oral argument. Notices of such
oral argument shall be mailed to the interested parties to the decision of the Appeal Tribunal at least seven (7)
calendar days before the date of the hearing.

3. If leave to appeal to the Appellate Panel is granted, the Appellate Panel may schedule a hearing. Notice
of hearing on the form provided shall be mailed at least seven (7) calendar days before the date fixed for hearing,
specifying the matters to be heard and the place and time of hearing to all interested parties.

B. Hearing of Appeals.

1. Except as provided in Appeal Regulation 47-52, D for the hearing of appeals removed to the Appellate
Panel from an Appeal Tribunal, all appeals to the Appellate Panel shall be heard solely upon the evidence in the
record before the Appeal Tribunal.

2. In the hearing of an appeal upon the record, the Appellate Panel may limit the parties to oral argument,
or may permit the filing of written argument, or both.

C. The Review of Decisions of Appeal Tribunals by the Appellate Panel on Its Own Motion.

1. Within ten (10) calendar days following a decision by an Appeal Tribunal, the Appellate Panel on its
own motion may remove any decision to its own jurisdiction for review and may affirm, modify, or set aside
such decision on the basis of the evidence previously submitted in such case, or may direct the taking of
additional evidence.

South Carolina State Register Vol. 41, Issue 5
May 26, 2017



FINAL REGULATIONS 69

2. The Appellate Panel shall in such cases allow the parties an opportunity to present their views before it
with seven (7) calendar days notice thereof to all parties interested.

3. Where the Appellate Panel directs the taking of additional evidence, it shall be taken in the manner
prescribed for the conduct of hearings on appeals before the Appeal Tribunal, including seven (7) calendar days
notice to the parties interested. Upon the completion of the taking of evidence and testimony pursuant to the
direction of the Appellate Panel, a new decision shall be issued or the case shall be returned to the Appellate
Panel for its consideration and decision.

D. The Hearing by the Appellate Panel on Appeals Ordered Removed to It from an Appeal Tribunal.

1. Any appeal before an Appeal Tribunal, ordered by the Appellate Panel to be removed to itself prior to
hearing by the Appeal Tribunal, shall be presented, heard, and decided by the Appellate Panel in the manner
prescribed in Regulation 47-51, C.1, 2, and 3, for the hearing of appeals before the Appeal Tribunal.

2. Any appeals heard by an Appeal Tribunal may, prior to a decision by the Tribunal, be ordered by the
Appellate Panel to be removed to itself and shall then be presented, heard and decided by the Appellate Panel in
the manner prescribed in Appeal Regulation 47-52, C.2 and 3.

E. The Decisions of the Appellate Panel.

1. The quorum of the Appellate Panel shall be two (2) members. No meeting of the Panel shall be scheduled
when it is anticipated that fewer than two (2) members will be present, and no hearing shall be held nor decision
released by the Panel in which fewer than two (2) members participate.

2. If a decision of the Appellate Panel is not unanimous, the decision of the majority shall control. In the
event only two (2) members are able to vote on a case, but are unable to agree on a final decision, the decision
of the Tribunal shall stand affirmed.

3. The Appellate Panel shall, as soon as possible, announce its findings and decision with respect to the
appeal. The decision shall be in writing and shall be signed by the members of the Appellate Panel who heard
the appeal. It shall set forth with respect to the matters appealed, the findings of fact of the Appellate Panel, its
decision, and the reasons for such decision. Copies of all decisions and the reasons therefore shall be mailed by
the Appellate Panel to the interested parties.

Fiscal Impact Statement:

There will be no increased costs to the State or its political subdivisions.

Statement of Rationale:

S.C. Code Ann. §41-35-720 states the Department must promulgate regulations establishing the rules of
procedure for proceedings, hearings, and appeals to the appellate panel and the appeal tribunals. The amendment

to Regulation 47-52 identifies the rule of procedure in the event a quorum is present but a majority decision is
not reached in an appeal to the Appellate Panel.

Document No. 4693
DEPARTMENT OF EMPLOYMENT AND WORKFORCE
CHAPTER 47
Statutory Authority: 1976 Code Section 4-29-110

Synopsis:

The South Carolina Department of Employment and Workforce proposes to add Regulation 47-104 to require
claimants to make two work searches per week through the South Carolina Works Online System (SCWOS).

The Notice of Drafting regarding this regulation was published in the State Register on August 26, 2016.
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Section-by-Section Discussion:

47-104. Added to require claimants to make two work searches per week through the South Carolina Works
Online System (SCWOS).

Instructions:

Print regulation as shown below.
Text:

47-104. Work Search.

A. Section 41-35-110(3) provides that a claimant is eligible to receive benefits with respect to a week only if
the Department finds the claimant engaged in an active search for work. Absent good cause, an active search for
work during a week must include at least two (2) job searches conducted through the South Carolina Works
Online System (SCWOS), so that the search can be electronically verified.

B. The Department may waive the requirement to perform at least two (2) weekly job searches through
SCWOS for good cause. Good cause includes, but is not limited to, verifiable electronic access and/or language
barriers, and is determined by the Department on a case by case basis.

Fiscal Impact Statement:

There will be no increased costs to the State or its political subdivisions.

Statement of Rationale:

The purpose of drafting Regulation 47-104 is to provide an efficient and objective method for verifying claimants

have actively searched for work during each week they have filed for benefits, which will prevent improper
payments to claimants who have failed to search for work.

Document No. 4689
STATE BOARD OF FINANCIAL INSTITUTIONS
CONSUMER FINANCE DIVISION
CHAPTER 15
Statutory Authority: 1976 Code Sections 34-41-10 et seq.,
particularly Section 34-41-130

Synopsis:

The South Carolina State Board of Financial Institutions - Consumer Finance Division seeks to add Regulation
15-65 in order to clarify licensing requirements established by 1998 Act 433 pertaining to Check Cashing
Services in South Carolina.

The Notice of Drafting was published in the State Register on September 23, 2016.

Instructions:

Print the amended regulation exactly as shown below.
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Text:
ARTICLE 5
1988 ACT 433, SECTION 2, REGULATIONS
15-65. Check Cashing.
A. Definitions shall be those contained in the Act, S.C. Code Ann. Section 34-41-10 et seq. and the following:

(1) Branch Location Certificate — means the certificate issued to each branch location of a licensee pursuant
to 34-41-10(5).

B. Application for licensure.

(1) Licenses and Branch Location Certificates shall expire at the close of business on August 31* of each
year.

(2) License and Branch Location Certificate renewal fees must be paid to the Board of Financial Institutions
— Consumer Finance Division no later than September 1* of each year.

Fiscal Impact Statement:

The Consumer Finance Division estimates that the additional costs incurred by the State in complying with
the proposed regulation will be approximately $0.

Statement of Rationale:

1998 Act 433 specifically provides for the South Carolina State Board of Financial Institutions to promulgate
regulations necessary to carry out the purposes of this chapter, to provide for the protection of the public, and to
assist licensees in interpreting and complying with this chapter. Regulation 15-65 is being added to further clarify
licensing requirements imposed by the Act.

Document No. 4690
STATE BOARD OF FINANCIAL INSTITUTIONS
CONSUMER FINANCE DIVISION
CHAPTER 15
Statutory Authority: 1976 Code Sections 37-22-110 et seq.,
particularly Section 37-22-260

15-64. Mortgage Lending
Synopsis:

The South Carolina State Board of Financial Institutions - Consumer Finance Division seeks to amend
Regulation 15-64 in order to comply with the Secure and Fair Enforcement for Mortgage Licensing Act of 2008
(S.A.F.E. Act) and with rules issued by the Consumer Financial Protection Bureau (CFPB). Further, state-
specific items in the South Carolina Mortgage Lending Act will be clarified or modified to meet the statutory
requirements of both the S.A.F.E. Act and CFPB rules.

The Notice of Drafting was published in the State Register on September 23, 2016.
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Instructions:
Print the amended regulation exactly as shown below.
Text:
ARTICLE 4
MORTGAGE LENDING ACT REGULATIONS
15-64. Mortgage Lending.

A. Definitions shall be those contained in the Mortgage Lending Act, S.C. Code Ann. Section 37-22-110 et
seq.; Secure and Fair Enforcement for Mortgage Licensing Act of 2008, 12 USC 5101, et seq.; S.A.F.E. Act, 12
CFR Parts 1007 & 1008 et seq.; and the following:

(1) Act — means the South Carolina Mortgage Lending Act, S.C. Code Ann. Section 37-22-110 et seq.
(2) Day — means all calendar days including Saturdays, Sundays and legal public holidays.

(3) Employee for purposes of compliance with the federal income tax laws — means a natural person whose
manner and means of performance of work are subject to the right of control of, or are controlled by, a person,
and whose compensation for federal income tax purposes is reported, or required to be reported, on a W-2 form
issued by the controlling person. (See IRS Publication 1779 and Form SS-8)

(4) Notice — means written notification received by the Commissioner within seven (7) days of any change
except as defined in Section 37-22-180(A)

(5) Prior Written Consent — means written consent given by the Commissioner authorizing a change of
control prior to that change of control taking place. To request authorization from the Commissioner, all
information regarding acquisition via stock purchase or other device must be sent to the Commissioner at least
30 days prior to the change of control.

B. Use of NMLS&R unique identifier

(1) The Nationwide Mortgage Licensing System & Registry (NMLS&R) unique identifier for the licensed
Mortgage Lender/Servicer, the licensed Branch Office and the licensed Mortgage Loan Originator must be
displayed on all mortgage loan applications. The NMLS&R unique identifier of the Mortgage Lender/Servicer
and the unique identifier of the Mortgage Loan Originator must also be placed on the Promissory Note or Loan
Contract and the Security Agreement as well as any other documents required by 12 CFR 1026.36(g). Only the
unique identifier of the licensed Mortgage Lender/Servicer is required to be displayed on all other mortgage loan
forms.

(2) For advertising purposes, the NMLS&R unique identifier of the licensed Mortgage Lender/Servicer
and, if included in the advertisement, the licensed Mortgage Loan Originator must be used in all advertising as
it is defined in the Act.

C. All South Carolina residential mortgage loans secured by real property are subject to the provisions of all
South Carolina and federal law related to mortgage loans including, but not limited to, the Real Estate Settlement

Procedures Act of 1974 (RESPA), 12 USC Section 2601 et seq.

D. Reports
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(1) The Mortgage Log required pursuant to Section 37-22-210 shall:

(a) be completed electronically as required by the Consumer Finance Division. The licensee is
responsible for all costs associated with the electronic filing, and

(b) include all mortgage loans or applications where a credit report is requested, regardless of whether a
mortgage loan is originated or modified.

(2) The Annual Report required by Section 37-22-220 shall include, in addition to other statutory
requirements, a Mortgage Call Report disclosing all residential mortgage origination and/or servicing activity
conducted in the state of South Carolina (See Secure and Fair Enforcement for Mortgage Licensing Act of 2008,
12 USC 5101 et seq.; SAFE Mortgage Licensing Act, 12 CFR parts 1007 & 1008 et seq.) consisting of:

(a) a loan activity report submitted electronically on a quarterly basis as required by the Nationwide
Mortgage Licensing System & Registry (NMLS&R) by the Mortgage Lender/Servicer for all locations and loan
originators, and

(b) a corresponding financial condition report submitted electronically as required by the Nationwide
Mortgage Licensing System & Registry (NMLS&R).

(3) The Commissioner at his or her discretion may require or accept an Expanded Mortgage Call Report
filed through the Nationwide Mortgage Licensing System & Registry (NMLS&R) or similar filing in lieu of the
annual report required in 37-22-220(B).

E. An applicant must supply required information to the Consumer Finance Division pursuant to Section 37-
22-140(M) within 120 days of initial submission or the application will be abandoned as incomplete.

F. The Nationwide Mortgage Licensing System & Registry (NMLS&R) may be used to store the List required
by Section 37-22-210(A) and the Roster required by Section 37-22-210(B) in lieu of the Commissioners’ office
so long as the information may be provided in a reasonable time upon request.

Fiscal Impact Statement:

The Consumer Finance Division estimates that the additional costs incurred by the State in complying with
the proposed regulation will be approximately $0.

Statement of Rationale:

The South Carolina Mortgage Lending Act (Act) specifically provides for the Commissioner of the Consumer
Finance Division of the South Carolina State Board of Financial Institutions to promulgate regulations necessary
to effectuate the purposes of the Act and to waive or modify, in whole or in part, by rule, regulation, or order,
any or all of the requirements of this chapter and establish new requirements as reasonably necessary to
participate in the Nationwide Mortgage Licensing System and Registry (NMLS&R). Regulation 15-64 is being
amended to further clarify mortgage licensing requirements imposed by the Act, to modify those requirements
where reasonable to facilitate the use of the NMLS&R as directed in Section 37-22-270 and to ensure conformity
between the Act and federal law.
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Document No. 4705
DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
CHAPTER 61
Statutory Authority: 1976 Code Sections 44-56-410 et seq.

61-33. Drycleaning Facility Restoration.
Synopsis:

Regulation 61-33 has not been updated since 1997. Revisions of Article 4 of the South Carolina Hazardous
Waste Management Act, 1976 Code Section 44-56-410 et seq., on May 21, 2013 removed certain requirements
of drycleaning facility and site owners to participate in the Drycleaning Restoration Trust Fund. As such, many
of the procedures, practices, and terms of Regulation 61-33 are outdated and/or no longer applicable. These
amendments to R.61-33 revise and clarify criteria, procedures and standards for eligibility, moratorium, financial
responsibility, facility prioritization, and restoration investigation and clean-up goals of drycleaning facilities
and sites participating in the Drycleaning Facility Restoration Trust Fund. These amendments provide updates
to the definitions, remove requirements and procedures for documenting existing contamination, and remove
requirements and procedures for certifying contractors. Additional changes include revising the regulation title,
stylistic changes for internal consistency, clarification in wording, corrections of references, grammatical errors,
outlining/codification, and other changes necessary to improve the overall quality of the regulation.

A Notice of Drafting was published in the State Register on July 22, 2016.
Section-by-Section Discussion of Amendments
The title of the Regulation was revised to reflect the title of the Act.

Citation of statutory authority for this regulation was modified under the title of the regulation and before the
table of contents.

Throughout the regulation document, all defined terms were capitalized.

Throughout the regulation document, the term “applicant” was replaced with “Responsible Applicant” to specify
as the defined term for clarification.

TABLE OF CONTENTS
The table of contents was updated to reflect amended sections.

61-33.1 Purpose and Applicability

Section 33.1(A) - Revised to correctly name the Act. The criteria for determining eligibility is included in the
Act. The Regulation was revised to remove the criteria as redundant.

Section 33.1(B)(1)(i) — The term “facility or site” was replaced with “Site” as defined.

Section 33.1(B)(2) — Revised to cite the Act in determining a “dry cleaner that has chosen not to participate”
rather than a later section of the regulation.

Section 33.1(B)(3) — Revised to cite the Act definition regarding application of the regulation to a “dry cleaner
owned by a government entity” rather than a later section of the regulation.

61-33.2 Definitions

The definitions of 33.2(A) Acquired Subsidiary Business, 33.2(C) Analytical Data, 33.2(E) Certified Contractor,
33.2(F) Certified Laboratory, 33.2(G) Chain of Custody, 33.2(H) Commercial Property, 33.2(I) Contractor,
33.2(L) Discharge, 33.2(M) Dry Cleaner, 33.2(P) Drycleaning Waste, 33.2(Q) Due Diligence, 33.2(S)
Environmental Sample, 33.2(T) Evidence of Contamination, 33.2(V) Exposed Individual, 33.2(Z) Non-
Chlorinated Solvent, 33.2(AA) Operation, 33.2(CC) Probable Release Point, 33.2(FF) Reportable Quantity, and
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33.2(GG) Wet Site were deleted because they are either no longer used in the regulation or are defined in the
Act.

The definitions of 33.2(L) Ineligible, 33.2(M) New Drycleaning Facility, 33.2(N) Nonhalogenated Drycleaning
Fluid, 33.2(Q) Release, and 33.2(S) Site were added.

The definitions of 33.2(B) Act, 33.2(J) Deductible, 33.2(E) Drycleaning Facility, 33.2(O) Drycleaning Solvents,
33.2(U) Existing Drycleaning Facility, 33.2(W) Former Wet Site, 33.2(Y) Gross Negligence, 33.2(0) Person,
33.2(P) Registrant, and 33.2(EE) Responsible Applicant were revised for clarification.

The remaining definitions were renumbered to adjust the codification.
61-33.4 [Reserved] Deleted as unnecessary.

Subpart A

The title of Subpart A was centered and italicized for stylistic change for internal consistency, and revised from
“Assessments” to “Applications” to align with the removal of the requirement to document contamination before
expenditure of Fund money from the Act.

61-33.5 [Reserved] Deleted as unnecessary.

61-33.6 General Provisions
Section 33.6 was revised in entirety to remove all activities for complying with the requirement to document
contamination before expenditure of Fund money and to retain and clarify the process of applying for eligibility.

61-33.7 Due Diligence

Section 33.7 was revised to clarify the process, and specify the person responsible, for ensuring due diligence in
the identification of all eligible Drycleaning Facilities.

Section 33.7(A)(1) was revised to remove the limit to commercial property only and to move the requirements
for previously owned property to stand alone in Section 33.7(A)(2) which was revised as such.

Section 33.7(A)(2) was renumbered as Section 33.7(A)(3).

Section 33.7(C) was revised to include the requirement to submit an application for Former Drycleaning
Facilities.

61-33.8 [Reserved] Deleted as unnecessary.

61-33.9 Documenting Evidence of Contamination
Section 33.9 was deleted in its entirety because this requirement was removed from the Act.

61-33.10 Initial Assessment Procedure
Section 33.10 was deleted in its entirety because this requirement was in partial fulfillment of Section 61-33.9.

61-33.11 [Reserved] Deleted as unnecessary.

66-33.12 Secondary Assessment Procedure
Section 33.12 was deleted in its entirety because this requirement was in partial fulfillment of Section 61-33.9.

66-33.13 Procedure for Obtaining Access to former Sites that the Applicant Does Not Own
Section 33.13 was deleted in its entirety because this requirement was in partial fulfillment of Section 61-33.9.

66-31.14 [Reserved] Deleted as unnecessary.
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Subpart B Moratorium for Eligible Sites
The title of Subpart B was centered and italicized for stylistic change for internal consistency.

61-33.15 [Reserved] Deleted as unnecessary.
61-33.16 [Reserved] Deleted as unnecessary.
61-33.17 [Reserved] Deleted as unnecessary.

61-33.18 Moratorium for Eligible Sites

Section 33.18(A)(1) was revised to include all Sites rather than only Facilities.

Section 33.18(A)(2) was revised to include all solvent-containing waste rather than Drycleaning Solvents only.
Section 33.18(A)(3) was revised to match definitions.

Section 33.18(B) was deleted because the action is included in the Act and, therefore, is redundant.

Section 33.18(C) was deleted because the action is included in the Act and, therefore, is redundant.

Subpart C Financial Responsibility
The title of Subpart C was centered and italicize for stylistic change for internal consistency.

66-33.19[Reserved] Deleted as unnecessary.

61-33.20 General Provisions

Section 33.20(A) was revised to clarify eligibility is through application rather than assessment and that
surcharge and fee payments shall be current in addition to payment of deductible.

Section 33(D) was revised to clarify that judicial or administrative actions may be taken against responsible
parties rather than all parties.

61-33.21 Transfer of Ownership

Section 33.21(A) was revised to specify who is responsible for notifying the Department of a change of
ownership.

Section 33.21(A)(1) was revised for grammatical correctness.

Section 33.21(A)(2) was revised to specify information to be submitted with a change of ownership.

Section 33.21(B) was revised to include all Sites rather than only Drycleaning Facilities.

Section 33.21(C) was deleted because this requirement was in partial fulfillment of Section 61-33.9.

Section 33.12(D) was revised to correct references.

Section 33.21(E) was revised to restate more clearly the requirement of financial responsibility of a new owner.

61-33.22 [Reserved] Deleted as unnecessary.

61-33.23 Excluded Costs.

Section 33.21(B)(2) was revised to remove actions regarding certified contractors because that was a
requirement in partial fulfillment of Section 61-33.9.

Section 33.23(B)(4) was deleted because this requirement was in partial fulfillment of Section 61-33.9.

Section 33.23(B)(5) was deleted because this requirement was in partial fulfillment of Section 61-33.9.

61-33.24 Reimbursements from the Fund
Section 33.24 was deleted in its entirety because reimbursements from the fund were for activity taken under

Section 61-33.9.

61-33.26 [Reserved] Deleted as unnecessary.
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61.33.27 Costs Incurred for Emergency Actions
Section 33.27 was revised to indicate eligibility is through application rather than assessment and that cost
recovery can be sought from any Person, as defined, rather than a dry cleaner.

61-33.28 [Reserved] Deleted as unnecessary.

Subpart D Facility Prioritization
The title of Subpart D was centered and italicized for stylistic change for internal consistency.

61.33.29 [Reserved] Deleted as unnecessary.

61-33.30 General Provisions

Section 33.30(A) was revised for clarity.

Section 33.30(B)(1) was revised to update activity.

Section 33.30(C) was revised to include all Sites rather than Drycleaning Facilities.
Section 33.30(E) was revised for clarity.

Section 33.30(F) was revised to include all Sites rather than Drycleaning Facilities.

61-33.31 Immediate Removal Actions

Section 33.31(A) was revised to include all Sites rather than Drycleaning Facilities.
Section 33.31(A)(1) was revised for grammatical correctness.

Section 33.31(A)(3) was revised to conform with definitions.

Section 33.31(B) was revised to conform with definitions.

Section 33.31(B)(2) was revised to conform with definitions.

61.33.32 [Reserved] Deleted as unnecessary.

61.33.33 Emergency Sites
Section 33.33(B) was revised to include all Sites and to indicate that funds will be spent to reduce risk of
exposure rather than requiring actual exposure.

61.33.34 Restoration Priority List

Section 33.34(A) was revised for clarification.

Section 33.34(A)(3) was revised for clarification.

Section 33.34(B) was deleted to allow the Department to budget fund expenditures throughout the year as
needed.

Section 33-34(C)(1) was revised to agree with the deletion of Section 61.33.9.

Section 33.34(C)(3) was revised for grammatical correctness.

61-33.35 [Reserved] Deleted as unnecessary.

Subpart E Restoration
The title of Subpart E was centered and italicize for stylistic change for internal consistency.

61-33.36 [Reserved] Deleted as unnecessary.

61-33.37 General Provisions

Section 33.37(A) was revised to include all Sites and for grammatical correctness.

Section 33.37(B) was deleted because it is a superfluous statement repeating Statutory authority.

Section 33.37(C) was deleted because this use and certification of contractors was an activity in partial
fulfillment of Section 61-33.9.
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61-33.38 Detailed Facility Investigation

Section 33.38(A) was revised to include all Sites.

Section 33.38(C) was revised for clarification and correcting references.
61-33.39 Restoration Goals and Evaluation

Section 33.39(A)(2) was revised for grammatical correctness.

Section 33.39(C) was revised to include all Sites.

Section 33.39(D) was revised to include all Sites.

61-33.40 Restoration Implementation

Section 33.40(A) was revised for clarification and correcting references.
Section 33.40(B) was revised for correcting references.

61-33.41 [Reserved] Deleted as unnecessary.

Subpart F Contractor Certification

Subpart F (Sections 61-33.42 through 61-33.49) was deleted in its entirety because certification of contractors
was an activity in partial fulfillment of Section 61-33.9.

Subpart G Violations, Penalties, and Appeals
Subpart G (Sections 61-33.50 through 61-33.53) was deleted in its entirety because appeal authority appears in
statute.
Instructions:
Replace 61-33 in its entirety with this amendment.
Text:
61-33. Drycleaning Facility Restoration Trust Fund.
(Statutory Authority: 1976 Code Section 44-56-410, et seq. )
Table of Contents
33.1. Purpose and Applicability.
33.2. Definitions.
33.3. Severability.
SUBPART A. Eligibility Applications.

33.4. General Provisions.
33.5. Due Diligence.

SUBPART B. Moratorium for Eligible Sites.
33.6. Moratorium for Eligible Sites.
SUBPART C. Financial Responsibility.
33.7. General Provisions.

33.8. Transfer of Ownership.
33.9. Excluded Costs.
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33.10.  Remitting Payments To The Fund.
33.11.  Costs Incurred for Emergency Actions.

SUBPART D. Facility Prioritization.

33.12.  General Provisions.

33.13. Immediate Removal Actions.
33.14.  Emergency Sites.

33.15.  Restoration Priority List.

SUBPART E. Restoration.

33.16.  General Provisions.

33.17.  Detailed Facility Investigation.
33.18.  Restoration Goals and Evaluation.
33.19.  Restoration Implementation.

33.1. Purpose and Applicability.

(A) This regulation contains procedures to implement the Drycleaning Facility Restoration Trust Fund Act
and establishes the criteria for determining priority for rehabilitation of Drycleaning Facilities contaminated with
Drycleaning Solvents using funds provided under this Act.

(B) Applicability:

(1) This regulation applies to dry cleaners, Persons and wholesalers that have registered with the
Department of Revenue where:

(1) The owner or operator of a Site uses or has used Drycleaning Solvents for the purpose of cleaning
clothing and other fabrics; or,

(i1) The Person owns, has dominion, has legal or rightful title, or has a ground lease interest in the real
property where a Drycleaning Facility or Wholesale Supply Facility is or has been located; or,

(iii) The wholesaler stores or has stored Drycleaning Solvent for wholesale distribution to Drycleaning
establishments.

(2) This regulation does not apply to any dry cleaner that has chosen not to participate in the Drycleaning
Facility Restoration Trust Fund as specified in the Drycleaning Facility Restoration Trust Fund Act.

(3) This regulation does not apply to any dry cleaner owned by a government entity as specified in the
definition of Drycleaning Facility.

(4) This regulation does not apply to textile mills, linen supply, or uniform rental facilities unless operated
as a commercial Drycleaning Facility prior to July 1, 1995 as specified in Section 44-56-410(3).

(5) This regulation does not apply to Releases that occur after November 18, 1980 that are the result of
gross negligence.

33.2. Definitions.

For the purpose of these regulations, the following definitions will apply.
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(A) “Act” means Article 4 of the S.C. Hazardous Waste Management Act, Section 44-56-400 et seq. of the
Code of Laws of 1976 as amended, known as the Drycleaning Facility Restoration Trust Fund.

(B) “Board” means the Board of the South Carolina Department of Health and Environmental Control.

(C) “Deductible” means the monies specified in the Act that the Responsible Applicant is responsible for
paying.

(D) “Department” means the Department of Health and Environmental Control, including personnel thereof
authorized by the Board to act on behalf of the Department or Board.

(E) “Drycleaning Facility” means a professional commercial establishment located in this State for the
purpose of cleaning clothing and other fabrics utilizing a process that involves the use of drycleaning solvent. In
the case of a retail establishment, the establishment is one that operates or has at some time in the past operated
in whole or in part for the purpose of cleaning clothing and other fabrics for members of the public, other
drycleaning facilities, and dry drop-off facilities. In the case of a wholesale establishment, the establishment is
one that operates or has at some time in the past operated in whole or in part for the purpose of cleaning clothing
and other fabrics for other drycleaning facilities or dry drop-off facilities. "Drycleaning facility" includes laundry
facilities that are using or have used drycleaning solvent as part of their cleaning process but does not include
textile mills, uniform rental and linen supply facilities, or drycleaning facilities owned or operated by a local,
state, or federal government.

(F) “Drycleaning Solvents” means nonaqueous solvents used in the cleaning of clothing and other fabrics and
includes halogenated drycleaning fluids and nonhalogenated drycleaning fluids, and their breakdown products.
"Drycleaning Solvent" includes solvent that has been recycled for use at a drycleaning facility and applies only
to those solvents used at a drycleaning facility or handled by a wholesale supply facility.

(G) “Emergency Site” means a site that is contaminated with Drycleaning Solvents at concentrations above
an action level or the appropriate risk-based standard set by the Department:

(1) In a public or private drinking water well; or,
(2) At off-site areas with high potential for human exposure.

(H) “Existing Drycleaning Facility” means a Drycleaning Facility that started operation before November 24,
2004.

(D “Former Drycleaning Facility” means a Drycleaning Facility that ceased to be operated as a Drycleaning
Facility before July 1, 1995.

(J) “Fund” means the Drycleaning Facility Restoration Trust Fund.
(K) “Gross Negligence” means any action where normal reasonable precautions, including but not limited to
the requirements of Section 44-56-480 of the Act, and including those in general widespread industrial practice,

have been avoided, neglected, or deliberately omitted.

(L) “Ineligible” means a Drycleaning Facility or contaminated Site that has been permanently barred from
receiving monies from the Fund and to which the moratorium does not apply pursuant to the Act.

(M) "New Drycleaning Facility" means a Drycleaning Facility that started operation on or after November
24, 2004.
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(N) "Nonhalogenated Drycleaning Fluid" means any nonaqueous solvent used in a drycleaning facility that
contains less than ten percent by volume of any halogenated drycleaning fluid. Nonhalogenated Drycleaning
Fluid includes petroleum-based Drycleaning Solvents and their breakdown components.

(O) “Person” means an individual, partnership, corporation, association, trust, estate, receiver, company,
limited liability company, or another entity or group.

(P) “Registrant” means a dry cleaner or Person who has registered with the Department of Revenue pursuant
to the Act.

(Q) “Release” means the accidental or intentional spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, dumping, or disposing into the environment of a Drycleaning Solvent.

(R) “Responsible Applicant” is defined as follows:

(1) For an existing Drycleaning Facility, the current registrant identified to the Department of Revenue on
the yearly registrations forms.

(2) For an existing Drycleaning Facility that ceases to operate as such, the most recent registrant identified
to the Department of Revenue at the time the operation was discontinued.

(3) For a former Drycleaning Facility, the registrant which most recently owned or operated the Drycleaning
Facility.

(4) For a Drycleaning Facility that was owned by one registrant and concurrently operated by a different
registrant and both are eligible for the Fund, the registrant who operated the facility.

(S) “Site” means the area where a Drycleaning Facility or Wholesale Supply Facility is or has been located
and where drycleaning fluids have been deposited, stored, disposed of, or placed, or otherwise come to be
located.

(T) “Wholesale Supply Facility” means a commercial establishment that supplies Drycleaning Solvents to
Drycleaning Facilities.

33.3. Severability.

Should any section, paragraph, sentence, clause or phrase of this regulation be declared unconstitutional or
invalid for any reason, the remainder of this regulation shall not be affected thereby.

SUBPART A
Eligibility Applications

33.4. General Provisions.

(A) In order for a Drycleaning Facility or Wholesale Supply Facility to be considered for Fund eligibility, the
Responsible Applicant shall submit an application package on forms provided by the Department and consisting
of:

(1) A signed application form;

(2) The findings of due diligence as defined in subsection 33.5 if this is the first application package
completed by a registrant; and,
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(3) A signed containment certification form.

Forms can be obtained from the DHEC website or by mail from: DHEC — Bureau of Land and Waste
Management, Attn.: Drycleaning Facility Restoration Trust Fund Program, 2600 Bull Street, Columbia, SC,
29201.

(B) The Responsible Applicant is responsible for compliance with these regulations.

(C) The Responsible Applicant shall submit a separate application package for each Drycleaning Facility
where an eligibility determination is desired. Deadlines for submittal of an application package are as specified
in Section 44-56-470(D). If the Department declares a Drycleaning Facility or Wholesale Supply Facility an
emergency or an immediate removal site as detailed in subsections 33.14 and 33.13, the Responsible Applicant
shall submit the application package for a determination of eligibility not later than forty-five days after the
Department's declaration, if the package had not been submitted previously.

(D) The Department will notify the Responsible Applicant within ninety days after receipt and review of an
application package. This notification will include a statement that the application package is either complete or
incomplete.

(1) The submittal date of the application package shall be the date of its receipt by the Department.

(2) If the application package is incomplete, the Responsible Applicant shall be allowed up to forty-five
days from the Department’s request for further information. Failure to provide the information as requested shall
render the application package null and void. A new application package may be submitted.

(E) Within one hundred and eighty days after initial receipt of a complete application package, the Department
will notify the Responsible Applicant as to whether the Site is eligible or ineligible for the Fund. Eligibility for
the Fund is contingent on:

(1) The Responsible Applicant submitting an application by the deadlines specified in Section 44-56-470
(D); and,

(2) The Responsible Applicant meeting all criteria set forth in all sections of the Act.

(F) The Department will prioritize all Sites based upon Subpart D of this regulation for which an application
package has been submitted.

33.5. Due Diligence.

(A) The Responsible Applicant shall exercise due diligence to identify any and all former Drycleaning
Facilities for which the Responsible Applicant was the owner, operator, Person or otherwise potentially
financially liable. This identification shall extend backwards in time until either the existence of a Former
Drycleaning Facility is discovered or the history of the property reasonably indicates that it could not have been
used as a Former Drycleaning Facility. This due diligence shall include the following:

(1) A review of all property currently or previously owned by the applicant to determine if a Former
Drycleaning Facility operated on the property prior to, or concurrent with, the Responsible Applicant ownership
of the property.

(2) A review of any property previously owned by any Responsible Applicant’s acquired subsidiary
business to determine if a Drycleaning Facility operated on the property at any time prior to, or concurrent with,
the Responsible Applicant’s ownership interest of the property; and,
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(3) A review of any business location currently or formerly operated by the Responsible Applicant or the
Responsible Applicant’s acquired subsidiary business on leased property to determine if a Former Drycleaning
Facility was at any time operated by the Responsible Applicant or his acquired subsidiary business.

(B) A narrative summary including supporting documentation of all property location reviews shall be
submitted with the first eligibility application.

(C) The Responsible Applicant shall have a continuing obligation to disclose the location of Former
Drycleaning Facilities for which the applicant is liable. The Responsible Applicant shall submit application
packages in compliance with the Act and include an addendum to the narrative summary described in subsection
33.5(B):

(1) Within ninety days of the Responsible Applicant discovering a Former Drycleaning Facility not
previously identified in the narrative summary. This addendum shall include information on the newly-identified
Former Drycleaning Facility and a detailed explanation of why the site was not discovered using due diligence.
If the Department subsequently determines that the Former Drycleaning Facility should have been discovered
using a reasonable application of due diligence, the Former Drycleaning Facility shall not be eligible for the
Fund or the moratorium.

(2) Within one hundred and eighty days after the Responsible Applicant acquires new commercial property
either through direct acquisition or through a new ownership interest in an acquired subsidiary business that
included a Former Drycleaning Facility. Any properties not identified within one hundred and eighty days will
not be eligible for the Fund.

(D) Any costs incurred by the Responsible Applicant to identify Former Drycleaning Facilities shall not be
credited toward the Responsible Applicant deductible nor be eligible for reimbursement from the Fund.

SUBPART B
Moratorium for Eligible Sites

33.6. Moratorium for Eligible Sites.
In order to qualify for the moratorium on judicial or administrative actions by the Department:

(A) The Site must be determined by the Department to be eligible for the Fund under Subpart A.

(B) The dry cleaner or Person shall comply with the Act and all regulations promulgated by the Department
for the proper control, management, or disposal of Drycleaning Solvents and wastes containing Drycleaning

Solvents, including any regulations to restrict Releases to the atmosphere.

(C) The Releases of Drycleaning Solvent must not be the result of gross negligence after November 18,
1980.

SUBPART C
Financial Responsibility

33.7. General Provisions.

(A) The Responsible Applicant shall submit the application for eligibility and pay any deductibles as set forth
in subsection 33.10 and shall be current with payment of all surcharges and fees.

(B) The Department will only negotiate with the Responsible Applicant or his/her designee.
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(C) Nothing in this subsection shall preclude the Responsible Applicant from entering into contractual
arrangements with any other owners/operators or Persons to obtain a share, if any, of the cost of the assessments
or the deductibles from the Fund.

(D) Designation of the Responsible Applicant shall not preclude the Department from seeking judicial or
administrative actions against any and all responsible parties in the event that the Site is no longer eligible for
the Fund or the moratorium.

33.8. Transfer of Ownership.

(A) The seller shall notify the Department within fifteen days after ownership of any Drycleaning Facility is
conveyed to a different Person or after the responsibilities under this regulation for any Former Drycleaning
Facility are conveyed to a different Person.

(1) The seller shall submit this notification in writing.

(2) This notification shall include the identity of the purchaser along with a mailing address and telephone
number.

(B) Once a Site is determined to be eligible for the Fund, subsequent conveyance of the ownership of the
Drycleaning Facility shall not restrict the eligibility of the Site for the Fund or the moratorium.

(C) The new owner of the Drycleaning Facility shall be financially responsible for any remaining portion of
the previous owner’s deductible as specified in subsection 33.10.

(D) The new owner of the Drycleaning Facility shall be financially responsible for all surcharges and fees.

(E) Once a Drycleaning Facility or Wholesale Supply Facility has been determined by the Department to be
ineligible for the Fund, that facility shall not become eligible for the Fund even if ownership is transferred to a
different Person.

33.9. Excluded Costs.

(A) Excluded costs incurred by the Responsible Applicant shall not be accredited towards the Responsible
Applicant deductible or be considered for reimbursement from the Fund.

(B) Excluded costs include but are not limited to:
(1) Compensation for any time expended by the Responsible Applicant or his employees to conduct due
diligence, locate potential Release points of Drycleaning Solvents, or complete any required information or

application forms.

(2) Fees paid to attorneys, accountants, or other auxiliary personnel which may be incurred as a result of
negotiating with the Department.

(3) Any real or perceived loss of revenue resulting from any activities performed under these regulations.
33.10. Remitting Payments to the Fund.

(A) After the Department spends Fund money on a site, the Responsible Applicant shall pay into the Fund
any unspent balance of his/her deductible up to the amount spent by the Department.
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(B) The Responsible Applicant shall remit the full balance of the expended funds or shall enter into a payment
plan with the Department within thirty days after notification by the Department that the funds have been used.

(C) If the Responsible Applicant chooses to enter into a payment plan, the Responsible Applicant shall make
payments to the Fund on a quarterly basis.

(1) No interest shall be assessed for any outstanding balance paid in full within one year after notification
by the Department.

(2) For payments extending beyond one year, interest shall be collected as a fixed-rate, simple interest on
the remaining balance spent by the Department.

(3) The Department will set the annual interest rate at one and one-half times greater than the Federal Prime
Interest rate in effect on the first day of July of that year. All payment plans entered into during the fiscal year
July 1 through June 30 shall be set at that that rate.

33.11.  Costs Incurred for Emergency Actions.
If the Department uses Fund money on an emergency site pursuant to subsection 33.14.(B) and an eligibility
application is not submitted as specified in subsection 33.4, the Department shall recover to the fund the total

amount expended, plus interest, from any Person responsible to the Fund for the contamination.

SUBPART D
Facility Prioritization

33.12.  General Provisions.

(A) All sites will be prioritized after an application package has been received using the prioritization system
described in subsection 33.15 to determine the appropriate order by which Fund monies will be expended for
the most efficient reduction of risk.

(B) Publication of the prioritization list.

(1) The prioritization list will be published on an annual basis thereafter on the Department’s web site.

(2) This list will be revised as sites are re-scored or added to the list.

(C) The Department will determine whether a Site is an Emergency Site or a candidate for an immediate
removal action based on information obtained from any source.

(D) The Department may expend Fund monies to reduce the threat to human health for an Emergency Site
before an eligibility assessment has been submitted.

(E) Once the concerns of the Emergency Site or the immediate removal site have been addressed, additional
restoration will proceed at the Site based on its priority determined through use of the prioritization system.

(F) The Department may reprioritize a Site at any time to reflect new information gained on the Site.
33.13. Immediate Removal Actions.
(A) The Department may require an immediate removal action at a Site if the Department determines that:
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(1) Waste containing a substantial concentration of Drycleaning Solvent that has not entered into the
environment is present at the Site; and,

(2) Early removal of the waste will effectively reduce the long-term cost of restoring the Site; and,

(3) The waste can easily be removed from the Site through conventional methods of segregation,
excavation, and/or pumping from containers.

(B) The Responsible Applicant shall remove the waste from the Site within 45 days after notification by the
Department.

(1) The removed waste must be managed in accordance with the South Carolina Hazardous Waste
Management Regulations, R.61-79 as amended.

(2) Any costs incurred by the Responsible Applicant for removal of the waste shall not be accredited
towards his/her deductible or reimbursed from the Fund.

(3) Failure to remove the waste properly after due notice shall constitute gross negligence under this
regulation.

(C) Immediate removal actions will not include any extraction techniques to reduce the contaminant
concentrations in soil or water.

33.14. Emergency Sites.
(A) The Department will declare a Site to be an Emergency Site if:

(1) Any currently used drinking water is contaminated with Drycleaning Solvents or their breakdown
products at concentrations greater than the appropriate risk based criteria and/or established standards; or,

(2) Drycleaning Solvents, or their breakdown products, are found in surface soils at concentrations greater
than the appropriate risk based criteria and/or established standards for short term exposure and the Department
has determined that the potential for human contact is likely.

(B) If the Department declares a Site to be an Emergency Site, money from the Fund will be allocated for the
Department to reduce the risk of human exposure. Preference will be given to an action that provides long-term
permanent protection without continual maintenance; however, nothing in this section shall preclude the
Department from employing temporary measures or technologies to reduce the risk of exposure as deemed
appropriate. The Department will notify all exposed individuals and may select the appropriate remedy after
consultation with the exposed individuals.

33.15. Restoration Priority List.

(A) The prioritization system to be used when ranking sites for remedial action under this regulation will
consider the following:

(1) Age and number of years of operation;
(2) Types of Drycleaning Solvent used;
(3) Location in relation to affected or potentially affected receptors; and,

(4) The likelihood of contamination migrating to the population or resources.
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(B) Sites can be removed from the prioritization list for the following reasons:
(1) An assessment by the Department shows no evidence of contamination;
(2) Restoration of the site is completed; or,
(3) The Site is deemed ineligible.

SUBPART E
Restoration

33.16. General Provisions.
The goal of the restoration phase will be to alleviate any known existing exposure pathway where the clean-up
goals are exceeded. The clean-up goals for each Site will be determined on a site specific basis and will be based
on the appropriate risk based criteria and/or standards established by the Department.
33.17. Detailed Facility Investigation.

(A) The purpose of the detailed facility investigation is to collect data to determine the nature and extent of
contamination at a Site and to support evaluation and selection of restoration alternatives. The detailed facility

investigation can include, but may not be limited to, the following:

(1) Physical characteristics of the site, including important surface and subsurface features, soil types, and
hydrogeology.

(2) The general characteristics of the Drycleaning Solvent waste in the source areas, including quantity,
physical state, concentration, and potential mobility.

(3) Actual and potential exposure pathways including inhalation, ingestion, and dermal adsorption.

(B) A detailed facility investigation work plan will be developed. The work plan will describe the number,
type, and location of samples to be collected and the type of analysis to be performed.

(C) A detailed facility investigation report shall be developed after the completion of the field work. The
report will summarize the information and data collected during the investigation. In addition, the report will
evaluate potential treatment alternatives that will meet the restoration objectives of subsection 33.18.

33.18. Restoration Goals and Evaluation.

(A) The Department will evaluate the restoration alternatives presented in the approved detailed facility
investigation report. The selection criteria shall consider:

(1) The effectiveness of the technology to eliminate or reduce the existing and potential risks, hazards, and
concerns of Drycleaning Solvents both during implementation and following completion of the selected
restoration;

(2) The ability to implement a remedy as it relates to the degree of difficulty associated with construction
and management of the remedy, including the technical, administrative, and logistic problems that affect the

resources necessary to complete the restoration;

(3) Compliance with Federal and State environmental laws; and,
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(4) The capital cost, both direct and indirect, and the annual management and maintenance costs.

(B) The Department will publish a notice of availability and a brief explanation of the proposed restoration
alternatives in a major local newspaper of general circulation. The Department will present the findings of the
detailed facility investigation and the proposed plan in a public meeting and will accept written comments for a
period of not less than thirty calendar days after the meeting.

(C) The Department will review the public comments to determine if the proposed restoration alternative
remains the most appropriate alternative for the Site.

(D) The Department will document the evaluation process, including response to public comments, and the
selected restoration alternative, in the administrative record for the Site.

33.19. Restoration Implementation.

(A) The Department will review and approve a restoration design report developed by the selected contractor,
which will include the actual design and provisions for the implementation of the selected restoration as
documented in subsection 33.18(D).

(B) The Department will review the restoration on a periodic basis to ensure that the goals are met to eliminate
or reduce the existing and potential risks, hazards, and concerns of Drycleaning Solvents in the environment. In
the event that the technology does not achieve the stated goals, the Department will select another remedy after
public participation as detailed in subsection 33.18.

Fiscal Impact Statement:

Implementation of these amendments will not require additional resources. There is no anticipated additional
cost by the Department or state government due to any inherent requirements of these amendments. There are
no external costs anticipated.

Statement of Need and Reasonableness:

This Statement of Need and Reasonableness is based on an analysis of the factors listed in S.C. Code Section 1-
23-115(C)(1)~(3) and (9)-(11).

DESCRIPTION OF REGULATION: R.61-33, Drycleaning Facility Restoration.

Purpose: These amendments to R.61-33 revise and clarify criteria, procedures and standards for eligibility,
moratorium, financial responsibility, facility prioritization, and restoration investigation and clean-up goals of
drycleaning facilities and sites participating in the Drycleaning Facility Restoration Trust Fund. These
amendments provide updates to the definitions, remove requirements and procedures for documenting existing
contamination, and remove requirements and procedures for certifying contractors. Additional changes include
revising the regulation title, stylistic changes for internal consistency, clarification in wording, corrections of
references, grammatical errors, outlining/codification, and such other changes necessary to improve the overall
quality of the regulation.

Legal Authority: 1976 Code Section 44-56-410 et seq.

Plan for Implementation: Upon approval by the General Assembly and publication in the State Register as a
final regulation, a copy of R.61-33, which includes these latest amendments, will be available electronically on
the Department’s Laws and Regulations website under the Land and Waste category at:
http://www.scdhec.gov/Agency/RegulationsAndUpdates/LawsAndRegulations/. Subsequently, this regulation
will be published in the South Carolina Code of Regulations. Printed copies will be available for a fee from the
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Department’s Freedom of Information Office. The Department will also send an email to stakeholders, affected
services and facilities, and other interested parties.

DETERMINATION OF NEED AND REASONABLENESS OF THE REGULATION AMENDMENTS
BASED ON ALL FACTORS HEREIN AND EXPECTED BENEFITS:

Regulation 61-33 has not been updated since 1997. Revisions of Article 4 of the South Carolina Hazardous
Waste Management Act, 1976 Code Section 44-56-410 et seq., on May 21, 2013 removed certain requirements
of drycleaning facility and site owners to participate in the Drycleaning Facility Restoration Trust Fund.
Therefore, many of the procedures, practices, and terms of R.61-33 are outdated and/or no longer applicable.
The amendments further clarify and improve the overall quality of the regulation.

DETERMINATION OF COSTS AND BENEFITS:

Implementation of these amendments will not require additional resources. There is no anticipated additional
cost to the Department or state government due to any inherent requirements of these amendments. There are no
anticipated additional costs to the regulated community. Amendments to R.61-33 remove descriptions and
instructions for actions that were required of the regulated community prior to the Act revisions but are now no
longer required by Law.

UNCERTAINTIES OF ESTIMATES:
None.
EFFECT ON THE ENVIRONMENT AND PUBLIC HEALTH:

The amendments to R.61-33 support the Department’s goals relating to the protection of public health and the
environment through increased oversight of environmental cleanup and improved stewardship of the Trust Fund.
There is no anticipated effect on the environment.

DETRIMENTAL EFFECT ON THE ENVIRONMENT AND PUBLIC HEALTH IF THE REGULATION IS
NOT IMPLEMENTED:

There is no anticipated detrimental effect on the environment. If the revision is not implemented, the Regulation
will be maintained in its current form without realizing the benefits of the amendments herein.

Statement of Rationale:

These amendments conform the Regulation to the revised South Carolina Hazardous Waste Management Act,
at 1976 Code Section 44-56-410 et seq. The amendments update R.61-33 to remove descriptions and instructions
of activities that are no longer required of the regulated community as a result of revisions to the Act. Additional
changes include revising the regulation title, stylistic changes for internal consistency, clarification in wording,
corrections of references, grammatical errors, outlining/codification, and such other changes necessary to
improve the overall quality of the Regulation.
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Document No. 4704
DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
CHAPTER 61
Statutory Authority: 1976 Code Sections 44-29-150 through 44-29-170

61-22. The Evaluation of School Employees for Tuberculosis.
Synopsis:

The Department has conducted a review of Regulation 61-22 pertaining to the evaluation and screening for
tuberculosis for those working in schools and child care centers. As a result of the review, the Department has
substantially amended R.61-22 in order to simplify and clarify the tuberculosis screening and evaluation
requirements for schools and child care centers and to significantly reduce the financial and human resources
burden on schools and child care centers created in prior revisions to R. 61-22, all while affording children
greater protection against exposure to tuberculosis in these settings. The amendments herein include the
Department’s effort to incorporate current tuberculosis evaluation and preventive treatment guidelines, update
the screening and evaluation requirements for those working and volunteering in schools and child care centers,
clarify language relating to the issuance of evaluation certificates, and provide for consistency with applicable
state and federal laws. The title of the Regulation will also be revised.

A Notice of Drafting was published in the State Register on August 26, 2016.
See Statements of Need and Reasonableness and Rationale herein for these amendments.
Section-by-Section Discussion of Amendments

The title of R.61-22 has been changed to reflect the scope of the guidelines, which are not limited to employees
or to schools, but include certain non-employees and those who work in child care centers.

Section I. Purpose and Scope: Changes were made in this section to more accurately reflect the scope of the
guidelines, which are not limited to employees of schools, but cover others who work in school environments
and in child care centers. Changes were also made to clarify the purpose of the guidelines and to improve the
section’s readability.

Section II. Definitions: Wholesale changes were made to the Definitions section in order to bring clarity to the
guidelines, remove unnecessary language, and improve accuracy and readability. Definitions were added to
include the terms “Approved TB Screening Tests,” “Department,” “DHEC 1420,” “disposition,” “employee,”
“latent TB infection,” “preventive treatment,” and “tuberculosis” or “TB.” Definitions of the following terms
were deleted as being unnecessary, including “adequate treatment,” “blood assay for mycobacterium
tuberculosis (BAMT),” “legally authorized healthcare provider,” “new employee,” “non-reactor,” “non-routine
testing,” “regular employee,” ‘“school employees,” “treatment for tuberculosis infection (TTBI),”
“tuberculin/BAMT positive reactor,” “tuberculin skin test (TST),” “tuberculosis infection,” and “two-step
tuberculin skin test.” The definition of “tuberculosis disease” or “TB disease” was revised.

EEINA3 29 ¢

Section III. Guidelines for Screening and Evaluation, Subsection A: This section was renamed and significantly
revised to simplify tuberculosis screening and evaluation requirements and to improve clarity. The revisions
eliminated the ninety (90) day window for pre-employment testing and the two-step tuberculin skin tests as those
requirements proved burdensome and confusing to school districts and others and are not necessary under best
practices for tuberculosis screening. Instead, TB testing is specified as a prerequisite to employment and a
condition for continued employment, with schools and child care centers given greater discretion to determine
how far in advance of working with students the testing and documentation must be accomplished. These
revisions reduce the burden on schools and child care centers, give them greater flexibility, while still ensuring
that all persons are evaluated for tuberculosis before working in a school or child care center.
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Section III. Guidelines for Screening and Evaluation, Subsection B. Disposition Following Evaluation: This
section was significantly revised to simplify the actions to be taken by schools and child care centers following
tuberculosis evaluation. The revisions eliminate the requirement for annual screening of all employees, provide
for re-evaluation only upon a gap in employment, and make clear that the guidelines establish minimum
requirements, with schools and child care centers free to implement stricter requirements to meet their individual
needs.

Section III. Guidelines for Screening and Evaluation, Subsection C. Documentation of results of screening and
evaluation. This section was significantly revised to simplify the documentation needed to verify tuberculosis
evaluation. Language was added to clarify documentation requirements for those who transfer from one location
to another and for those who work in more than one location. Additional language was added to give schools
and child care centers the discretion to maintain documentation at individual locations or at centralized locations,
such as district offices, and to clarify that outside vendors that provide staff to schools are responsible for
maintaining proper documentation of their employees.

Section III. Guidelines for Screening and Evaluation, Subsection D. Non-routine screening. Minor revisions to
this section were made to reflect the scope of the guidelines. A subsection pertaining to education was added to
recommend, but not require, annual public health instruction so that educators and those working in school and
child care environments may gain additional knowledge regarding public health issues including, but not limited
to, recognizing the signs and symptoms of tuberculosis.

Section IV. Additional Information and Forms. Only minor changes were made to improve clarity.
Appendix. Interpretation of the Tuberculin Skin Test (TST). The appendix was deleted in its entirety.
Instructions:
Due to numerous revisions throughout, replace 61-22 in its entirety with this amendment.
Text:
61-22. The Evaluation of Staff of Schools and Child Care Centers for Tuberculosis.
(Statutory Authority: 1976 Code Sections 44-29-150, 44-29-160, 44-29-170)
TABLE OF CONTENTS

I.  PURPOSE AND SCOPE.

II. DEFINITIONS.

III. GUIDELINES FOR SCREENING AND EVALUATION.
IV. ADDITIONAL INFORMATION AND FORMS.

I. PURPOSE AND SCOPE.

The General Assembly, in sections 44-29-150 through 44-29-170 of the 1976 South Carolina Code of Laws,
charged the South Carolina Board of Health and Environmental Control with approving guidelines for the
evaluation for tuberculosis of persons working in a public or private school, kindergarten, nursery or day care
center for infants and children (Registered family child care homes are exempt from the requirements of these
guidelines). As more fully set forth below, as a prerequisite to employment and as a condition of continued
employment, all persons to whom these guidelines apply shall be evaluated for tuberculosis and shall provide
certification on a form designated by the Department that the person does not have tuberculosis in an active
stage. Re-evaluation will not be required for employment in subsequent consecutive years unless otherwise
indicated.
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These guidelines modernize the approach to screening for tuberculosis and take into account contemporary
scientific and epidemiologic principles. Under these guidelines, most school employees will need to be evaluated
for tuberculosis only one time and will not be required to be screened annually absent certain factors. Non-
routine screening is based on epidemiologic and clinical information and is combined with an underlying policy
concerning preventive treatment of tuberculosis disease and infection. These guidelines will afford children
greater protection against exposure to tuberculosis in the school, kindergarten, nursery and day care center
environments.

II. DEFINITIONS.
For the purpose of these guidelines, the following definitions and clarifications shall apply:

A. “Approved TB Screening Tests” means tests for the detection of TB disease and/or latent TB infection
approved by the United States Food and Drug Administration and recommended by the Centers for Disease
Control and Prevention.

B. “Department” means the South Carolina Department of Health and Environmental Control.

C. “DHEC 1420” means the form designated by the Department for documenting and certifying tuberculosis
evaluation, including results of Approved TB Screening Tests, disposition and preventive measures.

D. “Disposition” means the plan for continuing healthcare of a person following evaluation for tuberculosis.

E. “Employee” means any person working in a public or private school, kindergarten, nursery or day care
center for infants and children, whether a new hire or currently employed, whether a direct employee or an
independent contractor, and whether full-time, part-time, temporary or in any other capacity. Examples of
employees to whom these guidelines apply include, but are not limited to, teachers, substitute teachers, teacher
aides, student teachers, administrators, school psychologists, custodians, bus drivers, coaches, trainers, guidance
counselors, school nurses and cafeteria workers, among others.

F. “Latent TB infection” means a person has become infected with the bacterium that causes TB, but does not
have TB in an active stage. A person with latent TB infection does not feel sick, does not have symptoms and
cannot spread TB bacteria to others.

G. “Preventive treatment” means treatment to prevent latent TB infection in an individual from developing
into TB disease.

H. “Tuberculosis” or “TB” means generally a bacterial infection caused by a bacterium called Mycobacterium
tuberculosis. The bacteria usually attack the lungs, but TB bacteria can attack any part of the body such as the
kidneys, spine, and brain. TB bacteria can live in the body without making you sick. This is called “latent TB
infection.” For most people who breathe in TB bacteria and become infected, the body is able to fight the bacteria
to stop them from growing. For others, TB bacteria become active in the body and multiply. In those instances,
people will go from having latent TB infection to being sick with “TB disease” or “TB in an active stage.”

L. “TB disease” or “TB in an active stage” means a person has become infected with the bacterium that causes
TB and the bacterium has become active and has multiplied. People with TB disease usually have symptoms
and may spread TB bacteria to others.

[II. GUIDELINES FOR SCREENING AND EVALUATION.

A. Evaluation for Tuberculosis:
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1. As a prerequisite to employment, and as a condition for continued employment, all employees shall be
evaluated for tuberculosis by a licensed healthcare provider and shall provide written certification from a
licensed physician that the person does not have TB disease.

2. Tuberculosis evaluations must be completed no more than one year prior to employment.
3. Tuberculosis evaluations shall be conducted utilizing Approved TB Screening Tests.

4. Certification of tuberculosis evaluation, including disposition and preventive treatment, shall be
documented on DHEC 1420 and retained in the files of the school, kindergarten, nursery or day care center for
infants and children where the person works.

B. Disposition Following Evaluation:

1. Any employee with a negative Approved TB Screening Test shall require no further routine screening
except as otherwise provided in section III(B)(3) below.

2. Any employee with a positive Approved TB Screening Test or with a history of latent TB infection or
TB disease shall be further evaluated by a licensed healthcare provider.

a. If the evaluation reveals no TB disease, then no exclusion and no further routine screening shall be
required except as otherwise provided in section III(B)(3) below.

b. If the evaluation reveals TB disease, then the individual shall be excluded from working in any school,
kindergarten, nursery or day care center for infants and children until a licensed physician certifies that the
individual no longer has TB in an active stage

3. An employee in a public or private school, kindergarten, nursery or day care center for infants and
children that has been evaluated for tuberculosis as required above will require no further routine screening so
long as the person’s employment in one or more of these work settings is continuous during consecutive years.
Continuous employment in consecutive years includes, but may not be limited to, a change in employment
directly from one of these work settings to another such as moving from a public school directly to a private
school, moving from one school district directly to another, or moving from a day care center directly to a school.
Short-term breaks in employment, such as maternity or paternity leave or traditional school year breaks, e.g.,
summer or winter break, shall not necessitate a new TB evaluation.

4. Nothing in these guidelines shall prevent a public or private school, kindergarten, nursery or day care
center for infants and children from requiring additional tuberculosis evaluations or screenings of its employees
and volunteers.

C. Documentation:

1. Every school, kindergarten, nursery or day care center for infants and children shall maintain a completed
DHEC 1420 for each employee and shall make such records available for review by representatives of the
Department upon request. Records may be maintained in an individual facility or in a centralized office, such as
in a school district office..

2. For persons who are not employed directly by a school, kindergarten, nursery or day care center, but who
work in these settings, the person’s employer shall maintain a completed DHEC 1420 and shall make such
records available for review upon request by representatives of the Department as well as representatives of any
school, kindergarten, nursery or day care center in which the person works.

3. If an employee moves or transfers directly to another public or private school, kindergarten, nursery or
day care center for infants and children such that employment in any of these work settings remains
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uninterrupted, no additional routine screening or evaluation for tuberculosis shall be required beyond that which
is described above, provided the employee has a completed DHEC 1420, which should be transferred to the new
place of employment.

4. If an employee works in more than one school, kindergarten, nursery or day care center for infants and
children, each facility shall maintain a separate copy of the individual’s completed DHEC 1420 unless kept in a
centralized office governing all places of employment.

5. Any employee who does not have proper documentation on file that he or she is free of TB disease shall
be excluded from working in any school, kindergarten, nursery or day care center for infants and children until
written certification by a licensed physician is received and documented on DHEC 1420 declaring that the
individual does not have tuberculosis in an active stage.

D. Non-routine Screening and Recommended Education:

1. An employee who would otherwise be exempt from routine annual screening for tuberculosis may be
required to undergo non-routine screening if there is epidemiologic or clinical evidence that such employee may
have been exposed to TB bacteria or become infected with TB or may have moved from having latent TB
infection to TB disease. Epidemiologic and clinical evidence includes, but may not be limited to:

a. Identification of an employee as a close contact of a person with TB disease;

b. Occurrence of tuberculosis in any public or private school, kindergarten, nursery or day care center for
infants and children; or

c. Observation of signs or symptoms in an employee suggestive of tuberculosis.

2. The Department recommends that regular employees and volunteers of public or private schools,
kindergartens, nurseries or day care centers for infants and children participate in a Public Health Education
element annually. Recommended Public Health Education materials will be made available by the Department
and will include disease prevention, symptoms and screening information for communicable diseases common
to public or private school, kindergarten, nursery or day care center environments.

IV. ADDITIONAL INFORMATION AND FORMS.

A. Questions regarding these guidelines may be addressed to personnel of the county health departments or
the regional offices of the Department of Health and Environmental Control. Questions which cannot be resolved
at the local level may be referred to the Tuberculosis Control Program, Department of Health and Environmental
Control, 2600 Bull Street, Columbia, S.C. 29201.

B. Employees may obtain tuberculosis evaluations and certifications from private physicians. Certification
forms (DHEC 1420) are available, upon request, from the Department.

Fiscal Impact Statement:

There are no anticipated additional costs to the state or its political subdivisions. Staff of schools and child care
settings are currently required by S.C. Code Section 44-29-160 to be evaluated for tuberculosis as a condition
of employment. In addition, prior R.61-22 requires two tuberculin skin tests for all school and child care center
staff as well as annual screening. The amendments to R.61-22, which lessen those requirements while continuing
to afford protection against tuberculosis in these settings consistent with best practices, should lower the financial
and human resources burdens on schools and child care centers.
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Statement of Need and Reasonableness:

This Statement of Need and Reasonableness is based on an analysis of the factors listed in S.C. Code Sections
1-23-115(C)(1)-(3) and (9)-(11).

DESCRIPTION OF THE REGULATION: R.61-22, The Evaluation of School Employees for Tuberculosis.

PURPOSE OF THE REGULATION: The purpose of these revisions is to update R.61-22 and incorporate
recommended changes identified by staff during internal review, including integrating current tuberculosis
evaluation and preventive treatment guidelines, updating the screening/evaluation requirements for schools and
child care centers, clarifying language relating to issuing, completion and retention of certificates of tuberculosis
evaluation and language relating to requirements for new hires, and providing for consistency with applicable
state and federal laws. These amendments also incorporate stylistic changes, which include corrections for
clarity, readability, grammar, punctuation and overall improvement of the text. The changes also align the
Department with advancements and best practices in tuberculosis evaluation.

LEGAL AUTHORITY FOR THE REGULATION: 1976 Code Sections 44-29-150, as amended.

PLAN FOR IMPLEMENTATION: Upon approval by the S.C. General Assembly and publication in the State
Register as final, these revisions will take effect as law. In addition to publication in the State Register, the
amended regulation will be available electronically on the Department’s website in the DHEC Regulation
Development Update. Also, a copy of this regulation, to include these latest amendments, will be published in
the Department’s Laws and Regulations section of its website under the Disease Control category and
subsequently in the Code of Regulations in the S.C. Code of Laws. Printed copies will be available for a fee
from the Department’s Freedom of Information Office.

DETERMINATION OF NEED AND REASONABLENESS OF THE REGULATION AND EXPECTED
BENEFITS: The amendments to R.61-22 are needed to update and clarify the guidelines for tuberculosis
screening and evaluation of employees in school and child care settings. The amendments are reasonable as they
accomplish their intended purpose of identifying high-risk school employees and will afford children greater
protection against exposure to tuberculosis in these settings.

DETERMINATION OF COSTS AND BENEFITS: There are no anticipated additional costs to the state or its
political subdivisions. Staff of schools and child care settings are currently required by S.C. Code Section 44-
29-160 to be evaluated for tuberculosis as a condition of employment. In addition, prior R.61-22 requires two
tuberculin skin tests for all school and child care center staff as well as annual screening. The amendments to
R.61-22, which lessen those requirements while continuing to afford protection against tuberculosis in these
settings consistent with best practices, should lower the financial and human resources burdens on schools and
child care centers.

UNCERTAINTIES OF ESTIMATES: None.

EFFECT ON THE ENVIRONMENT AND PUBLIC HEALTH: Implementation of the amendments herein will
not compromise the protection of the environment or public health. The effect should be beneficial because the
amendments ensure proper tuberculosis evaluation prior to initial hire, facilitate targeted testing of identified
higher risk school employees and improve knowledge of tuberculosis disease, signs and symptoms, by staff of
schools and child care centers.

DETRIMENTAL EFFECT ON THE ENVIRONMENT AND PUBLIC HEALTH IF THE REGULATION IS
NOT IMPLEMENTED: There is no anticipated detrimental effect on the environment if the amendments are
not implemented. Failure to amend the regulation could result in the lack of proper evaluation of employees for
tuberculosis as well as an undue financial and human resources burden on schools and child care centers.
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Statement of Rationale:

The Department has amended R.61-22, The Evaluation of School Employees for Tuberculosis, to incorporate
current tuberculosis evaluation and preventive treatment guidelines, update the screening and evaluation
requirements for school employees, clarify language relating to the issuance, completion and retention of
evaluation certificates and language relating to requirements for new hires, and provide for consistency with
applicable state and federal laws. The amendments herein are needed to update and clarify the guidelines for
tuberculosis screening and evaluation of employees in school and child care settings in South Carolina.

Document No. 4706
DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
CHAPTER 61
Statutory Authority: 1976 Code Sections 44-2-10 et seq.

61-92. Underground Storage Tank Control Regulations.
Synopsis:

The Department amends R.61-92, Underground Storage Tank Control Regulations, Part 280. These amendments
focus on adopting the federal underground storage tank requirements of 40 CFR Section 280 effective October
13, 2015, and revising portions of R.61-92, Part 280 pertaining to compliance requirements of the UST Control
Regulations. The amendments reorganize the regulations for clarity and consistency with the format of the
revised federal regulation effective October 13, 2015, along with other stylistic changes to improve the overall
quality of the Regulation.

A Notice of Drafting for these amendments was published in the State Register on April 22, 2016.
Section-by-Section Discussion of Amendments:

The statutory authority under the title of the regulation in the text was corrected.

Stylistic changes were made to improve the overall quality of the Regulation.

Throughout the document, the word “ground-water” and “ground water” were changed to “groundwater”.
Throughout the document, the word “storm-water” and “stormwater” were changed to “storm water”.
Throughout the document, where needed, all punctuation and capitalization errors were corrected.
Throughout the document, where needed, all sections were renumbered to standardize the codification.

TABLE OF CONTENTS
The table was revised to reflect the amendments.

SUBPART A
In Subpart A, the following wording was removed from heading “Interim Prohibition” and replaced with
“Installation Requirements for Partially Excluded UST Systems”.

61-92.280.10 Applicability

Section was revised to adopt federal requirements requiring all owners of airport hydrant fuel distribution
systems and UST systems with field-constructed tanks to meet requirements of Subpart K. Section 61-92.280.10
was also revised to adopt federal requirements requiring all owners of UST systems that store fuel solely for use
by emergency power generators to meet the release detection requirements previously deferred from Subpart D.
In 280.10(a), “and” was added and the following was removed, “(d), and (e)” and “Any UST system listed in
paragraph (c) of this section must meet the requirements of Section 280.11.”

The remainder of the paragraph revisions adopted only federal wording.

In 280.10(b), the word, “Exclusions” were added from federal wording.
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In 280.10(c), “Deferrals”, “and”, “any of the following types of UST systems” were removed and “Partial
Exclusions” and, “J, and K of this part” were added from federal wording.

In 280.10(c)(1), “not covered under paragraph (b)(2) of this section” and “Aboveground storage tanks associated
with; (i) Airport hydrant fuel distribution systems regulated under subpart K of this part; and (ii) UST systems
with field-constructed tanks regulated under subpart K of this part;” were added from federal wording.
Formatting change to match federal wording added a “(3)” and the word “and”.

The existing (3) was moved to (4) and revised to match federal wording by removing “3” and adding “4”,
removing “regulated” and inserting “licensed”, removing “under” and inserting “and subject to Nuclear
Regulatory Commission requirements regarding design and quality criteria, including but not limited to”, “part”
and removing “Appendix A”.

The following was removed, “(4) Airport Hydrant fuel distribution systems; and (5) UST systems with
field-constructed tanks. (d) Deferrals. Subpart D does not apply to any UST system that stores fuel solely for
use by emergency power generators.”

Existing paragraph 280.10(e) was changed by removing “e” and inserting “d”.

61-92.280.11 Installation Requirements for Partially Excluded UST Systems
In heading Section 280.11, “INTERIM PROHIBITION” and “DEFERRED” were removed and
“INSTALLATION REQUIREMENTS” and “PARTIALLY EXCLUDED” was inserted.

Section was revised to remove outdated industry standards and include the current industry standards and
recommended practices by nationally recognized organizations.

61-92.280.12 Definitions
All definitions were indexed using letters for clarity.

The definition for "class A operator”" was added to match the federal regulations.

The definition for "class B operator" was added to match the federal regulations.

The definition for "class C operator" was added to match the federal regulations.

The definition for "containment sump" was added to match the federal regulations.

The definition for "critical area" was revised to clarify beaches and beach/dune systems. Also, the reference to
the office of Ocean and Coastal Resource Management Regulations was deleted and "which is the area from the
mean high-water mark to the setback line as determined by Section 48-39-280" was added for clarification.
The definition for "dispenser" was added to match the federal regulations.

The definition for "dispenser system" was added to match the federal regulations.

The definition for "flow-through process tank" was revised to change the last word from “products” to "process"
to match the federal regulations.

The definition for "motor fuel" was revised to match the federal regulation.

The definition for “navigable waters” was revised to include Department determination of the definition by
adding, “or”, “.2.C” for clarity and “Navigability shall be determined by the Department”.

The definition for “person” was revised to match the statutory definition at S.C. Code Ann. 44-2-20(13). A
typographical error printed in the Notice of Proposed Regulation has been corrected, with Board approval on
December 8, 2016, to address the definition of “person” being revised to match the statutory definition by
deleting “d” from the end of the word “purpose”.
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The definition for “regulated substance” was revised in paragraph 1 to remove the wording “the Comprehensive
Environmental Response Comprehension and Liability Act” because “CERCLA” was previously defined and
“RCRA” was added to clarify “subtitle C” verbiage. In paragraph 2 “and petroleum products” was added and
the remainder was removed for clarity.

The definition for "release detection" was revised to include "a leak has occurred" to match the federal
regulations.

The definition for "repair" was revised to match the federal regulations to explain what a repair means.

The definition for "replace" was revised to include federal regulations with existing state regulations. Pursuant
to public comment, the Department revised the wording to be consistent with other provisions of the State UST
Control Regulations. The definition was originally worded with the phrase “25 percent or more” and was revised
to state “more than 25 percent” to match existing requirements in the regulation.

The definition for "secondary containment" was revised to match the federal regulations and include minor
changes for clarity from SC to explain design must contain any leak from components within the containment
area.

The definition for “solid waste disposal act” was added for clarity with respect to RCRA.
The definition for "training program" was added to match the federal regulation.

The definition for "under dispenser containment" was revised to match the federal regulation to clarify it is
considered as containment.

The definition for "underground storage tank" was revised to include necessary portions of the federal
regulations and to match existing contents of the SUPERB statute.

61-92.280.20 Performance Standards for New UST Systems

Per Board approval on December 8, 2016, the following text was revised to further clarify the amendments made
to the referenced section. The Section was revised to include wording to match the federal regulations and
existing implementation dates from South Carolina for secondary containment requirements on new or replaced
tanks and/or piping installations. Throughout the section, all “note to paragraph” language was amended to
remove outdated industry standards and to include the current industry standards and recommended practices by
nationally recognized organizations. Where needed, all sections were renumbered to standardize the
codification.

In paragraph (c), the word “transfer” was added for consistency from the federal regulation to clarify the
“operator” referenced is the delivery driver. Wording was added to match the federal regulations to no longer
allow owners and operators to install or replace overfill prevention using a vent line flow restrictor (ball-float
vent valve) on new or existing UST systems. Wording was added to match federal regulations, requiring periodic
testing for spill and overfill equipment.

In paragraph (d), The word “new” was deleted to denote drop tube requirements apply to all UST systems, not
just new ones.

In paragraph (e), the phrase “all tanks and piping” was replaced with “The UST system” to match federal
regulation.

In paragraph (f), wording was added to match a federal regulation reference to another paragraph for clarity.

In paragraph (g), new wording was added to match federal regulation in reference to under dispenser
containment requirements. All existing language in this paragraph was moved to paragraph (h).

In paragraph (h), wording was adopted from paragraph (g) of the existing regulation. The reference to require
UST tanks and piping to be secondarily contained if installed within 1,000 feet of a public water supply system
was removed to be consistent with Federal regulatory requirements. Additional wording was added to match
federal regulation to provide deferral of Subpart D for European suction piping. The existing language in
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paragraph (h), requiring tanks and piping within 100 feet of a public water supply well, coastal zone critical area,
or state navigable waters was also removed for consistency. The revised regulation will require all new UST
tanks and piping to be secondarily contained, consistent with federal regulatory requirements.

61-92.280.21 Upgrading of Existing UST Systems

Includes the federal regulation requirements for owners and operators to permanently close any UST system that
has not met the new performance standards or has not been upgraded. This section does not apply to airport
hydrant systems and field-constructed tanks. Federal wording included to require owners and operators with
internal lining to permanently close tanks if liner cannot be repaired. Section adds industry codes of practice per
federal requirements.

61-92.280.22 Notification Requirements

Per Board approval on December 8, 2016, the following text was revised to further clarify the amendments made
to the referenced section. All paragraphs of this section were amended, where needed, to match federal regulation
requirements for addition of current codes of practice; to add a requirement for owners to notify the Department
when they have assumed ownership; and to require reporting on proper forms approved by the Department.

61-92.280.23 New Tanks-permits required

In paragraph (a), replaced “construction” with “installation” for standardization with current permit applications.
In paragraph (b), revised current regulation to properly describe “permit to operate” for standardization and to
utilize current terminology used on Department forms. Changed paragraph reference to encompass all required
sections for properly completing application for permit to operate.

In paragraphs (e)-(1), all references to delivery prohibition were deleted and moved to Section 280.26.

61-92.280.24 Testing

Per Board approval on December 8, 2016, the following text was revised to further clarify the amendments made
to the referenced section. In paragraph (a), current regulation wording was revised to incorporate proper industry
standards and manufacturer protocols for testing of secondary containment equipment to be consistent with
federal regulatory requirements.

In paragraphs (b) and (c), the word “hydrostatically” was removed to allow other methods of testing to be used.
The word “functionality” was added to address testing of release detection equipment, which is required
elsewhere in the regulation.

In paragraph (d), state revisions were added to require reporting on forms approved by the Department.

61-92.280.25 Secondary containment required

Revised section heading to match all other section headings to incorporate the word “Section”.

In paragraph (a) changed "shall" to "must".

In paragraphs (a) and (b), changed section reference from “g” to “h” to reflect proper section where secondary
containment reference is located.

61-92.280.26 Delivery Prohibition (formerly 61-92.280.23)

Section was created to allow relocation of the requirements for delivery prohibition from former Section 280.23.
In paragraph (a), added “required secondary containment is not installed; or” to ensure where secondary
containment is required the Department has authority to prevent deliveries for ensuring compliance.

In paragraph (c), added “alleged” to properly reflect wording on Department issued forms. Inserted
“components” for clarity that as all metal components that routinely contain product must be protected from
corrosion.

In paragraph (d), added similar wording from (a)(6) to clarify Department's authority to impose delivery
prohibition for other conditions that may threaten the public or the environment.

In paragraph (e), paragraph references were changed because of delivery prohibition section relocation. In
paragraph (e)(2), to clarify why DP sites are listed on the website, for notification of owner/operator and supplier.
In paragraph (f), added wording on how the Department will notify owner/operator about delivery prohibition
implementation.
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In paragraph (g), added wording on how the Department will notify owner/operator and the supplier about
delivery prohibition implementation.
In note to Section 280.26, added reference to new section location for standardization.

61-92.280.30 Spill and overfill control
Section revised to remove outdated industry standards and include current codes of practice to match federal
regulation.

61-92.280.31 Operation and maintenance of corrosion protection

Section revised to adopt federal wording requiring tank owners to permanently close tanks if corrosion protection
is not maintained in accordance with this section or if the UST system undergoes a change-in-service.

In note to paragraph (b), revised to remove outdated industry standards and include current codes of practice to
match federal regulation.

61-92.280.32 Compatibility

Section revised to adopt federal wording requiring tank owners to notify of changes in service to alternative
fuels (greater than 10% ethanol or greater than 20% biodiesel).

In note to Section 280.32, revised to remove outdated industry standards, update name of current code of practice
and include current codes of practice to match federal regulation.

61-92.280.33 Repairs allowed

In note to paragraph (a) revised to standardize the codification and, where needed, revised wording and include
current codes of practice to match federal regulation requirements with minor state change for reporting on
Department approved forms.

In paragraph (c), changed “fiberglass” to ‘“non-corrodible” to match federal wording and inserted state
clarification wording for additional reference.

In paragraph (d), revised per federal requirements by adding testing requirements following repairs.

In note to paragraph (d) revised to standardize the codification and, where needed, revised wording and include
current codes of practice to match federal regulation requirements.

In paragraph (e), minor state change for reporting on Department approved forms.

In paragraph (f), revised paragraph by adding federal wording to meet federal and state specific to require testing
on Department approved forms.

In paragraph (g), added federal wording to match federal regulation.

61-92.280.34 Reporting and recordkeeping

Section revised to include state wording requiring owners/operators to provide access to all UST equipment at
inspection, document testing results done in conjunction with proper repairs allowed, and in paragraphs where
needed, renumbered to standardize the codification.

Where needed throughout section, federal wording inserted to match federal regulation for notification purposes.
In paragraph (b)(4), inserted state wording “and testing results” to document that the testing was completed

properly.

61-92.280.35 Periodic testing of spill prevention equipment and containment sumps used for interstitial
monitoring of piping and periodic inspection of overfill prevention equipment

Per Board approval on December 8, 2016, the following text was revised to further clarify the amendments made
to the referenced section. The section was amended to delete and move all references of Operator Training to
Subpart J to match codification of federal regulation. The entire section of 280.35 of the code of federal
regulation was inserted, requiring periodic testing of spill prevention; containment sumps used for interstitial
monitoring; as well as overfill prevention equipment. State language regarding requirements for documentation
of testing on a "Department form, a Department approved form, or in a format as approved by the
Department" was added.
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61-92.280.36 Periodic operation and maintenance walkthrough inspections

Per Board approval on December 8, 2016, the following text was revised to further clarify the amendments made
to the referenced section. The Section was revised to adopt federal wording requiring owners to complete
walkthrough inspections.

State language regarding requirements for documentation of testing on a "Department form, a Department
approved form, or in a format as approved by the Department” was added.

61-92.280.40 General requirements for all UST systems

In paragraph (a), per federal requirements, removed existing wording to include all UST systems.

In paragraph (a)(3), revised to include current codes of practice and match federal regulation

and added state revisions for reporting on forms approved by the Department.

In paragraph (a)(4), moved existing wording from (a)(3) and revised to match federal regulation.

In paragraph (b), revised wording to match federal regulation references.

In paragraph (c), all existing wording and table removed to match federal regulation.

Moved and revised existing wording from paragraph (d) to (c¢) and revised to match the federal regulation.

61-92.280.41 Requirements for petroleum UST systems

Where needed, paragraphs were renumbered to standardize the codification and revised to match federal
regulation.

Adopted federal requirements for interstitial monitoring.

Removed state wording allowing monthly inventory control as a release detection method.

An existing word in Section 280.41(a)(1), “tanks”, was inadvertently shown to be new text in the proposed
revisions. Per Board approval on December 8, 2016, a correction has been made to show this word as existing
text in the regulation, by removing the underscore.

61-92.280.42 Requirements for hazardous substance UST systems

Where needed, paragraphs were renumbered to standardize the codification and revised to match federal
regulation.

Adopted federal language to clarify the existing requirement for interstitial monitoring on hazardous substance
systems.

Revised wording for "release" to "leak" to match federal regulations.

61-92.280.43 Methods of release detection for tanks

Throughout section, where needed, the word “release” was replaced with “leak” to match federal wording and
follow changes in definition to match federal regulation.

Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

In paragraph (a) revised state wording for clarity that inventory control is no longer a valid release detection
method since being phased out in 2008.

In note to paragraph (a), revised to reflect name change when code of practice updated to match federal
regulation.

In paragraph (b), outdated state wording and table removed to reflect phase out of larger tanks no longer allowed
to do manual tank gauging as stand-alone monthly monitoring for tanks larger than 550 gallons.

In paragraph (d), revised to remove state wording and added federal wording to explain standard and continuous
modes of leak detection utilizing tank gauges to match federal regulation.

In paragraphs (e)(6) and (f)(7) revised regulation to clarify requirement for all owners using groundwater and
vapor monitoring as release detection to conduct a onetime site assessment at the time of permitting or within
one year of the regulation effective date.

Added federal wording to clarify statistical inventory reconciliation method.
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61-92.280.44 Methods of release detection for piping

In paragraph (a), inserted reference from previous section where federal regulation imposed new testing
requirements for leak detection equipment.

In paragraph (c), inserted reference from previous section where federal regulation refers to tank monthly
monitoring may be used for monthly monitoring (0.2 gallon per hour) on piping if the method is capable of
piping monitoring.

Added federal wording to clarify statistical inventory reconciliation method.

61-92.280.45 Release detection recordkeeping

Per Board approval on December 8, 2016, the following text was revised to clarify the amendments made to the
referenced section. Throughout the section, outdated state wording was removed and federal wording inserted
to match the federal regulation.

In paragraph (a), federal wording was inserted requiring site assessment reports to be retained as long as
groundwater monitoring or vapor monitoring methods are used for monthly leak detection.

In paragraph (b), federal wording was inserted requiring results of sampling, testing, or monitoring to be
maintained for a year or another reasonable time determined by the Department. The federal language adopted
also addresses maintaining results for testing conducted pursuant to Sections 280.40(a)(3) and 280.43(c).

61-92.280.50 Reporting of suspected releases

The reporting requirement of 72 hours for owners and operators to report suspected releases was revised to 24
hours to match the federal regulations.

Throughout the section, outdated state wording concerning inventory control was removed.

Federal wording concerning reporting of suspected releases was added to clarify existing state regulations.

61-92.280.51 Investigations due to off-site impacts
No changes.

61-92.280.52 Release investigation and confirmation steps

Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

In paragraph (b), inserted state wording requiring test results be submitted in a format as directed by the
Department.

61-92.280.53 Reporting and cleanup of spills and overfills

The reporting requirement of 72 hours for owners and operators to report suspected releases was revised to 24
hours to match the federal regulations.

Note to paragraph (a) was added to meet the federal regulation and existing note to section was deleted to match
federal regulation.

61-92.280.60 General
No changes.

61-92.280.61 Initial response
Section was revised from a requirement of 72 hours for owners and operators to respond to a suspected release
to 24 hours to match the federal regulations.

61-92.280.62 Initial abatement measures and site check
Throughout the section, changes to grammar were made to remove state wording and insert wording to match
federal regulation requirements.

61-92.280.63 Initial site characterization
Per Board approval on December 8, 2016, the following text was revised to correct the description of the
amendments made to the referenced section. No revisions were made to the regulation language.
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61-92.280.64 Free product removal
Per Board approval on December 8, 2016, the following text was revised to correct the description of the
amendments made to the referenced section. No revisions were made to the regulation language.

61-92.280.65 Investigations for soil and groundwater cleanup
Throughout the section, changes to grammar were made to remove state wording and insert wording to match
federal regulation requirements.

61-92.280.66 Corrective action plan
Throughout the section, changes to grammar were made to remove state wording and insert wording to match
federal regulation requirements.

61-92.280.67 Public participation
No changes.

61-92.280.70 Temporary closure

In paragraph (a), added federal wording to include airport hydrant systems and field-constructed tanks

Federal wording is added to remove release detection operation and maintenance testing and inspections when
UST systems are empty.

Federal wording is added to remove spill and overfill operation and maintenance testing and inspections when
UST systems are empty.

61-92.280.71 Permanent closure and changes-in-service

Removed state wording and inserted federal wording to match federal regulation.

Added state wording to require owners and operators to notify the Department in writing of their intent to
permanently close, make a change-in-service, replace piping or dispenser. This was added to ensure that the
Department can provide adequate compliance assistance.

Per Board approval on December 8, 2016, the following text was revised to correct a misspelled word. —
“switching” was misspelled “swiching” and was corrected.

In paragraph (c), state wording added to clarify that a change in service also includes switching from non-
regulated substance to regulated substance.

In note to section, updated current code of practice titles, removed outdated codes of practice, and inserted new
ones to match the federal regulation.

61-92.280.72 Assessing the site at closure and change-in-service
Throughout the section, changes to grammar and revisions made to remove state wording and insert federal
wording to match federal regulation requirements.

61-92.280.73 Applicability to previously closed UST systems
Throughout the section, changes to grammar to match federal regulation requirements.

61-92.280.74 Closure records

Throughout the section, changes to grammar, and revisions made to remove state wording and insert federal
wording to match federal regulation requirements.

State wording revised “mailing” to “submitting” to allow for other forms of document transfer to the Department.

61-92.280.90 Applicability
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.
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61-92.280.91 Compliance dates
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

61-92.280.92 Definition of terms

Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

Paragraph (c) was revised to expand the definition of Chief Financial Operator with excerpt derived directly
from EPA guidance, “Financial Responsibility For Underground Storage Tanks: A Reference Manual”.
Paragraph (t) added to match federal regulation for clarity on the word, “termination” as it pertains to financial
responsibility and substitute coverage.

61-92.280.93 Amount and scope of required financial responsibility
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

61-92.280.94 Allowable mechanisms and combinations of mechanisms
Throughout the section, changes for punctuation, renumbering, grammar, and revisions made to remove state
wording and insert federal wording to match federal regulation requirements.

61-92.280.95 Financial test of self-insurance
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

61-92.280.96 Guarantee
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

61-92.280.97 Insurance and risk retention group coverage
Throughout the section, changes for punctuation, grammar and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

61-92.280.98 Surety bond
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

61-92.280.99 Letter of credit

Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

State wording added to paragraph (b) to require banks to notify the Department (in addition to owners and
operators) prior to cancelation of a letter of credit. This addition will assist the Department to ensure that owners
and operators maintain financial responsibility.

61-92.280.100 Use of state-required mechanism (Reserved)
No changes.

61-92.280.101 State fund or other state assurance
Throughout the section, changes to grammar and revisions made to remove state wording to match federal
regulation requirements.

61-92.280.102 Trust fund
Throughout the section, changes for grammar were made.
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61-92.280.103 Standby trust fund

Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal regulation requirements.

Insert state wording to clarify the statement is only applicable to standby trust agreements.

61-92.280.104 Local government bond rating test
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

61-92.280.105 Local government financial test
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

61-92.280.106 Local government guarantee
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

61-92.280.107 Local government fund
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

61-92.280.108 Substitution of financial assurance mechanisms by owner or operator
Throughout the section, changes for grammar made.

61-92.280.109 Cancellation or nonrenewal by a provider of financial assurance

Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

State wording added to require a provider of financial assurance to notify the Department prior to cancellation
or failure to renew an assurance mechanism. This addition will help the Department to ensure that owners and
operators maintain financial responsibility.

61-92.280.110 Reporting by owner or operator
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

61-92.280.111 Recordkeeping

Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

In paragraph (b)(8), state wording removed to no longer require owners and operators to maintain proof of
financial responsibility on site. Owners and operators will be allowed to maintain proof of financial
responsibility on file whether it be on site or at a remote location. Change was made to revert back to the federal
requirement to alleviate the paperwork burden on the owner/operator.

Added state revisions for reporting on forms approved by the Department.

Revised state wording on certificate of financial responsibility form for clarity.

61-92.280.112 Drawing on financial assurance mechanisms
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.

61-92.280.113 Release from the requirements
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements.
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Section was revised to remove requirement for owners and operators to maintain financial responsibility after a
tank has undergone a change-in-service.

61-92.280.114 Bankruptcy or other incapacity of owner or operator or provider of financial assurance
Throughout the section, changes for grammar made.

61-92.280.115 Replenishment of guarantees, letters of credit, or surety bonds
Throughout the section, changes for grammar, and revisions made to remove state wording to match federal
regulation requirements.

61-92.280.116 Suspension of enforcement (Reserved)
No changes.

61-92.280.200 Definitions
Throughout the section, changes for punctuation, grammar, and revisions made to remove state wording and
insert federal wording to match federal regulation requirements including reference to new subparts.

61-92.280.210 Participation in management
Throughout the section, changes for grammar, and revisions made to insert federal wording to match federal
regulation requirements.

61-92.280.220 Ownership of an underground storage tank or underground storage tank system or facility
or property on which an underground storage tank or underground storage tank system is located
Throughout the section, changes for grammar made.

61-92.280.230 Operating an underground storage tank or underground storage tank system
Throughout the section, changes to grammar and revisions made to remove state wording and insert federal
wording to match federal regulation requirements.

SUBPART J Operator Training
Subpart renamed to match federal regulation location for operator training requirements.

61-92.280.240 General requirement for all UST systems

Throughout the section, changes for punctuation, grammar, renumbering, and revisions made to insert state
wording for development of supplemental training for new regulation requirements to reduce the burden on
operators for ease of compliance, and insert federal wording to meet new federal regulation requirements.

61-92.280.241 Designation of Class A, B, and C operators
Throughout the section, insert federal wording to meet new federal regulation requirements.

61-92.280.242 Requirements for operator training

Throughout the section, revisions made to insert federal wording to meet new federal regulation requirements.
State wording inserted “as approved by the Department” in reference to Class A, B, & C operator training
requirements.

In paragraph (a), inserted state wording to include “as approved by the Department” in reference to Class B
operator training requirements.

In paragraph (b), inserted state wording to include “as approved by the Department” in reference to Class B
operator training requirements.

In paragraph (b)(2), inserted “state” and “and” for clarification of what B operator is required to know and what
skills are needed to comply.

61-92.280.243 Timing of operator training
Throughout the section, revisions made to insert federal wording to meet new federal regulation requirements.
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61-92.280.244 Retraining

Throughout the section, changes made to insert state wording to provide Department ability to approve external
operator training programs to be used in SC and adding federal wording to meet new federal regulation
requirements.

Addition of state wording to clarify the timeliness of supplemental training requirements.

61-92.280.245 Documentation
Throughout the section, revisions made to insert federal wording to meet new federal regulation requirements.

SUBPART K UST Systems with Field-Constructed Tanks and Airport Hydrant Fuel Distribution
Systems
Subpart created to match federal regulation location for new requirements on previously deferred UST systems.

61-92.280.250 Definitions
Insert federal wording to meet new federal regulation requirements.

61-92.280.251 General requirements
Insert federal wording to meet new federal regulation requirements.
Addition of state wording to reference EPA form or form approved by the Department.

61-92.280.252 Additions, exceptions, and alternatives for UST systems with field-constructed tanks and
airport hydrant systems

Insert federal wording to meet new federal regulation requirements.

In paragraph (d)(2)(iv), inserted state wording, “perform”, to provide clarification in reference to the method
mentioned as a requirement. “Perform” was added to be consistent with previous paragraphs from the federal
regulation.

SUBPART L Variances - Violations and Penalties - Appeals
Subpart created to relocate previously existing Subpart J

61-92.280.300 Variances
No changes.

61-92.280.301 Violations and penalties
No changes.

61-92.280.302 Appeals
No changes.

Instructions:

Due to numerous revisions throughout, replace R.61-92 Part 280 in entirety with this amendment.
Text:

61-92. Underground Storage Tank Control Regulations.

Statutory Authority: 1976 Code Section 44-2-10 et seq.
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280.63. Initial site characterization.
280.64. Free product removal.
280.65. Investigations for soil and groundwater cleanup.
280.66. Corrective action plan.
280.67. Public participation.
SUBPART G. Out-of-Service UST Systems and Closure
Sec.
280.70. Temporary closure.
280.71. Permanent closure and changes-in-service.
280.72. Assessing the site at closure or change-in-service.
280.73. Applicability to previously closed UST systems.
280.74. Closure records.
SUBPART H. Financial Responsibility.
Sec.
280.90. Applicability.
280.91. Compliance dates.
280.92. Definition of terms.
280.93. Amount and scope of required financial responsibility.
280.94. Allowable mechanisms and combinations of
mechanisms.
280.95. Financial test of self-insurance.
280.96. Guarantee.
280.97. Insurance and risk retention group coverage.
280.98. Surety bond.
280.99. Letter of credit.
280.100. Use of state-required mechanism [Reserved].
280.101. State fund or other state assurance.
280.102. Trust fund.
280.103. Standby trust fund.
280.104. Local government bond rating test.
280.105. Local government financial test.
280.106. Local government guarantee.
280.107. Local government fund.
280.108. Substitution of financial assurance mechanisms by
owner or operator.
280.109. Cancellation or nonrenewal by a provider of financial
assurance.
280.110. Reporting by owner or operator.
280.111. Recordkeeping.
280.112. Drawing on financial assurance mechanisms.
280.113. Release from the requirements.
280.114. Bankruptcy or other incapacity of owner or operator or
provider of financial assurance.
280.115. Replenishment of guarantees, letters of credit, or
surety bonds.
280.116. Suspension of enforcement [Reserved].
SUBPART 1. Lender Liability.
Sec.
280.200. Definitions.
280.210. Participation in management.
280.220. Ownership of an underground storage tank or

underground storage tank system or facility or property
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on which an underground storage tank or underground
storage tank system is located.
280.230. Operating an underground storage tank or
underground storage tank system.
SUBPART J. Operator Training.

Sec.
280.240. General requirement for all UST systems.
280.241. Designation of Class A, B, and C operators.
280.242. Requirements for operator training.
280.243. Timing of operator training.
280.244. Retraining.
280.245. Documentation.

SUBPART K. UST Systems with Field-Constructed Tanks and Airport Hydrant
Fuel Distribution Systems.

Sec.
280.250. Definitions.
280.251. General Requirements.
280.252. Additions, exceptions, and alternatives for UST

systems with field-constructed tanks and airport
hydrant systems.
SUBPART L. Variances—Violations and Penalties—Appeals.

Sec.
280.300. Variances.
280.301. Violations and Penalties.
280.302. Appeals.

PART 280
TECHNICAL STANDARDS AND CORRECTIVE ACTION REQUIREMENTS FOR OWNERS AND
OPERATORS OF UNDERGROUND STORAGE TANKS (UST)

SUBPART A
Program Scope and Installation Requirements for Partially Excluded UST Systems

SECTION 280.10. APPLICABILITY.

(a) The requirements of this part apply to all owners and operators of an UST system as defined in Section
280.12 (pp) and (1) except as otherwise provided in paragraphs (b) and (c) of this section.

(1) Previously deferred UST systems. Airport hydrant fuel distribution systems, UST systems with field-
constructed tanks, and UST systems that store fuel solely for use by emergency power generators must meet the
requirements of this part as follows:

(1) Airport hydrant fuel distribution systems and UST systems with field-constructed tanks must meet the
requirements in Subpart K of this part.

(i1) UST systems that store fuel solely for use by emergency power generators installed on or before May
23, 2008 must meet the Subpart D requirements on or before May 26, 2020.

(iii) UST systems that store fuel solely for use by emergency power generators installed after May 23, 2008
must meet all applicable requirements of this part at installation.
(2) Any UST system listed in paragraph (c) of this section must meet the requirements of Section 280.11.
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(b) Exclusions. The following UST systems are excluded from the requirements of this part:

(1) Any UST system holding hazardous wastes listed or identified under Subtitle C of the Solid Waste
Disposal Act, or a mixture of such hazardous waste and other regulated substances.

(2) Any wastewater treatment tank system that is part of a wastewater treatment facility regulated under
Section 402 or 307(b) of the Clean Water Act.

(3) Equipment or machinery that contains regulated substances for operational purposes such as hydraulic
lift tanks and electrical equipment tanks.

(4) Any UST system whose capacity is 110 gallons or less.
(5) Any UST system that contains a de minimis concentration of regulated substances.
(6) Any emergency spill or overflow containment UST system that is expeditiously emptied after use.
(¢) Partial Exclusions. Subparts B, C, D, E, G, J, and K of this part do not apply to:
(1) Wastewater treatment tank systems not covered under paragraph (b)(2) of this section;
(2) Aboveground storage tanks associated with:
(i) Airport hydrant fuel distribution systems regulated under Subpart K of this part; and
(i1) UST systems with field-constructed tanks regulated under Subpart K of this part;

(3) Any UST systems containing radioactive material that are regulated under the Atomic Energy Act of
1954 (42 U.S.C. 2011 and following); and

(4) Any UST system that is part of an emergency generator system at nuclear power generation facilities
licensed by the Nuclear Regulatory Commission and subject to Nuclear Regulatory Commission requirements
regarding design and quality criteria, including but not limited to 10 CFR Part 50.

(d) No person may place regulated substances and no owner or operator may cause regulated substances to be
placed into an UST system for which the owner or operator does not hold a currently valid registration or permit.

SECTION 280.11. INSTALLATION REQUIREMENTS FOR PARTIALLY EXCLUDED UST
SYSTEMS.

(a) Owners and operators must install an UST system listed in Section 280.10(c)(1),(3), or (4) storing regulated
substances (whether of single or doublewall construction) that meets the following requirements:

(1) Will prevent releases due to corrosion or structural failure for the operational life of the UST system,;

(2) Is cathodically protected against corrosion, constructed of non-corrodible material, steel clad with a
non-corrodible material, or designed in a manner to prevent the release or threatened release of any stored
substance; and

(3) Is constructed or lined with material that is compatible with the stored substance.

(b) Notwithstanding paragraph (a) of this section, an UST system without corrosion protection may be
installed at a site that is determined by a corrosion expert not to be corrosive enough to cause it to have a release
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due to corrosion during its operating life. Owners and operators must maintain records that demonstrate
compliance with the requirements of this paragraph for the remaining life of the tank.

[Note to paragraphs (a) and (b). The following codes of practice may be used as guidance for
complying with this section:

(A) NACE International Standard Practice SP 0285, "External Corrosion Control of
Underground Storage Tank Systems by Cathodic Protection”;

(B) NACE International Standard Practice SP 0169, “Control of External Corrosion on
Underground or Submerged Metallic Piping Systems”;

(C) American Petroleum Institute Recommended Practice 1632, “Cathodic Protection of
Underground Petroleum Storage Tanks and Piping Systems”; or

(D) Steel Tank Institute Recommended Practice R892, “Recommended Practice for Corrosion
Protection of Underground Piping Networks Associated with Liquid Storage and Dispensing
Systems”.]

SECTION 280.12. DEFINITIONS.

(a) "Aboveground release" means any release to the surface of the land or to surface water. This includes, but
is not limited to, releases from the aboveground portion of an UST system and aboveground releases associated
with overfills and transfer operations as the regulated substance moves to or from an UST system.

(b) "Ancillary equipment" means any devices including, but not limited to, such devices as piping, fittings,
flanges, valves, and pumps used to distribute, meter, or control the flow of regulated substances to and from an
UST.

(c) "Belowground release" means any release to the subsurface of the land and to groundwater. This includes,
but is not limited to, releases from the belowground portions of an underground storage tank system and
belowground releases associated with overfills and transfer operations as the regulated substance moves to or
from an underground storage tank.

(d) "Beneath the surface of the ground" means beneath the ground surface or otherwise covered with earthen
materials.

(e) "Cathodic protection" is a technique to prevent corrosion of a metal surface by making that surface the
cathode of an electrochemical cell. For example, a tank system can be cathodically protected through the
application of either galvanic anodes or impressed current.

(f) "Cathodic protection tester" means a person who can demonstrate an understanding of the principles and
measurements of all common types of cathodic protection systems as applied to buried or submerged metal
piping and tank systems. At a minimum, such persons must have education and experience in soil resistivity,
stray current, structure-to-soil potential, and component electrical isolation measurements of buried metal piping
and tank systems.

(g) "CERCLA" means the Comprehensive Environmental Response, Compensation, and Liability Act of
1980, as amended.

(h) “Class A operator” means the individual who has primary responsibility to operate and maintain the UST
system in accordance with applicable requirements established by the Department. The Class A operator
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typically manages resources and personnel, such as establishing work assignments, to achieve and maintain
compliance with regulatory requirements.

(i) “Class B operator” means the individual who has day-to-day responsibility for implementing applicable
regulatory requirements established by the Department. The Class B operator typically implements in-field
aspects of operation, maintenance, and associated recordkeeping for the UST system.

(§) “Class C operator” means the individual responsible for initially addressing emergencies presented by a
spill or release from an UST system. The Class C operator typically controls or monitors the dispensing or sale
of regulated substances.

(k) "Coastal zone" means all coastal waters and submerged lands seaward to the State's jurisdictional limits
and all lands and waters in the counties of the State which contain any one or more of the critical areas. These
counties are Beaufort, Berkeley, Charleston, Colleton, Dorchester, Horry, Jasper, and Georgetown.

(1) “Community Water System (CWS)” means a public water system that serves at least 15 service connections
used by year-round residents of the area served by the system; or regularly serves at least 25 year-round residents.
The following are included as part of the community water system:

(1) The wellhead for groundwater and/or intake point(s) for surface water;

(2) Collection, treatment, storage, and distribution facilities that are part of the community water system;
and

(3) The piping distribution system that delivers the water to the community.

(m) "Compatible" means the ability of two or more substances to maintain their respective physical and
chemical properties upon contact with one another for the design life of the tank system under conditions likely
to be encountered in the UST.

(n) "Connected piping" means all underground piping including valves, elbows, joints, flanges, and flexible
connectors attached to a tank system through which regulated substances flow. For the purpose of determining
how much piping is connected to any individual UST system, the piping that joins two UST systems should be
allocated equally between them.

(o) "Consumptive use" with respect to heating oil means consumed on the premises.

(p) “Containment Sump”’means a liquid-tight container that protects the environment by containing leaks and
spills of regulated substances from piping, dispensers, pumps and related components in the containment area.
Containment sumps may be single walled or secondarily contained and located at the top of tank (tank top or
submersible turbine pump sump), underneath the dispenser (under-dispenser containment sump), or at other
points in the piping run (transition or intermediate sump).

(q) "Corrosion expert" means a person who, by reason of thorough knowledge of the physical sciences and
the principles of engineering and mathematics acquired by a professional education and related practical
experience, is qualified to engage in the practice of corrosion control on buried or submerged metal piping
systems and metal tanks. Such a person must be accredited or certified as being qualified by the National
Association of Corrosion Engineers or be a registered professional engineer who has certification or licensing
that includes education and experience in corrosion control of buried or submerged metal piping systems and
metal tanks.
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(r) "Critical area" means any of the following: (1) coastal waters, (2) tidelands, (3) beaches; or (4) beach/dune
system, which is the area from the mean high-water mark to the setback line as determined by Section 48-39-
280.

(s) "Department” means the South Carolina Department of Health and Environmental Control.

(t) "Dielectric material" means a material that does not conduct direct electrical current. Dielectric coatings
are used to electrically isolate UST systems from the surrounding soils. Dielectric bushings are used to
electrically isolate portions of the UST system (e.g., tank from piping).

(u) “Dispenser” means equipment located aboveground that dispenses regulated substances from the UST
system.

(v) “Dispenser system” means the dispenser and the equipment necessary to connect the dispenser to the
underground storage tank system.

(w) "Electrical equipment”" means underground equipment that contains dielectric fluid that is necessary for
the operation of equipment such as transformers and buried electrical cable.

(x) "Excavation zone" means the volume containing the tank system and backfill material bounded by the
ground surface, walls, and floor of the pit and trenches into which the UST system is placed at the time of
installation.

(y) "Existing tank system" means a tank system used to contain an accumulation of regulated substances or
for which installation has commenced on or before December 22, 1988. Installation is considered to have
commenced if:

(1) The owner or operator has obtained all federal, state, and local approvals or permits necessary to begin
physical construction of the site or installation of the tank system; and if,

(2)(1) Either a continuous on-site physical construction or installation program has begun; or,

(i1) The owner or operator has entered into contractual obligations-which cannot be cancelled or modified
without substantial loss-for physical construction at the site or installation of the tank system to be completed
within a reasonable time.

(z) "Farm tank" is a tank located on a tract of land devoted to the production of crops or raising animals,
including fish, and associated residences and improvements. A farm tank must be located on the farm property.
"Farm" includes fish hatcheries, rangeland and nurseries with growing operations.

(aa) "Flow-through process tank" is a tank that forms an integral part of a production process through which
there is a steady, variable, recurring, or intermittent flow of materials during the operation of the process.
Flow-through process tanks do not include tanks used for the storage of materials prior to their introduction into
the production process or for the storage of finished products or by-products from the production process.

(bb) "Free product" refers to a regulated substance that is present as a nonaqueous phase liquid (e.g., liquid
not dissolved in water.)

(cc) "Gathering lines" means any pipeline, equipment, facility, or building used in the transportation of oil or
gas during oil or gas production or gathering operations.

(dd) "Hazardous substance UST system" means an underground storage tank system that contains a hazardous
substance defined in Section 101(14) of the Comprehensive Environmental Response, Compensation and
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Liability Act of 1980 (but not including any substance regulated as a hazardous waste under subtitle C) or any
mixture of such substances and petroleum, and which is not a petroleum UST system.

(ee) "Heating o0il" means petroleum that is No. 1, No. 2, No. 4-light, No. 4-heavy, No. 5-light, No. 5-heavy,
and No. 6 technical grades of fuel oil; other residual fuel oils (including Navy Special Fuel Oil and Bunker C);
and other fuels when used as substitutes for one of these fuel oils. Heating oil is typically used in the operation
of heating equipment, boilers, or furnaces.

(ff) "Hydraulic lift tank" means a tank holding hydraulic fluid for a closed-loop mechanical system that uses
compressed air or hydraulic fluid to operate lifts, elevators, and other similar devices.

(gg) “Interstitial space” means the opening formed between the inner and outer wall of an UST system with
double-walled construction or the opening formed between the inner wall of a containment sump and the UST
system component that it contains.

(hh) "Liquid trap" means sumps, well cellars, and other traps used in association with oil and gas production,
gathering, and extraction operations (including gas production plants), for the purpose of collecting oil, water,
and other liquids. These liquid traps may temporarily collect liquids for subsequent disposition or reinjection
into a production or pipeline stream, or may collect and separate liquids from a gas stream.

(i1) "Maintenance" means the normal operational upkeep to prevent an underground storage tank system from
releasing product.

(jj) "Motor fuel" means a complex blend of hydrocarbons typically used in the operation of a motor engine,
such as motor gasoline, aviation gasoline, No. 1 or No. 2 diesel fuel, or any blend containing one or more of
these substances (for example: motor gasoline blended with alcohol).

(kk) "Navigable waters" means those waters which are now navigable, or have been navigable at any time, or
are capable of being rendered navigable by the removal of accidental obstructions, by rafts of lumber or timber
or by small pleasure or sport fishing boats. Navigability is defined in R.19-450.2.C, Permits for Construction in
Navigable Waters. Navigability shall be determined by the Department.

(1) "New tank system" means a tank system that will be used to contain an accumulation of regulated
substances and for which installation has commenced after December 22, 1988. (See also "Existing Tank
System").

(mm) "Noncommercial purposes” with respect to motor fuel means not for resale.

(nn) "On the premises where stored" with respect to heating oil means UST systems located on the same
property where the stored heating oil is used.

(00) "Operational life" refers to the period beginning when installation of the tank system has commenced
until the time the tank system is properly closed under Subpart G.

(pp) "Operator" means any person in control of, or having responsibility for the daily operation of the UST
system.

(qq) "Overfill release" is a release that occurs when a tank is filled beyond its capacity, resulting in a discharge
of the regulated substance to the environment.

(rr) "Owner" means:
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(1) In the case of an UST system in use on November 8, 1984, or brought into use after that date, a person
who owns an UST system used for storage, use, or dispensing of regulated substances;

(2) In the case of any UST system in use before November 8, 1984, but no longer in use on that date, a
person who owned such an UST immediately before the discontinuation of its use; or

(3) A person who has assumed legal ownership of the UST through the provisions of a contract of sale or
other legally binding transfer of ownership.

(ss) "Person" means an individual, partner, corporation organized or united for a business purpose, or a
governmental agency.

(tt) "Petroleum UST system" means an underground storage tank system that contains petroleum or a mixture
of petroleum with de minimis quantities of other regulated substances. Such systems include those containing
motor fuels, jet fuels, distillate fuel oils, residual fuel oils, lubricants, petroleum solvents, and used oils.

(uu) "Pipe" or "Piping" means a hollow cylinder or tubular conduit that is constructed of non-earthen materials.

(vv) "Pipeline facilities (including gathering lines)" are new and existing pipe rights-of-way and any associated
equipment, facilities, or buildings.

(ww) “Potable Drinking Water Well” means any hole (dug, driven, drilled, or bored) that extends into the
earth until it meets groundwater which:

(1) Supplies water for a non-community public water system, or

(2) Otherwise supplies water for household use (consisting of drinking, bathing, and cooking, or other
similar uses).

(3) Such wells may provide water to entities such as a single-family residence, group of residences,
businesses, schools, parks, campgrounds, and other permanent or seasonal communities.

(xx) "Regulated substance" means:

(1) A substance defined in Section 101(14) of CERCLA, but not including any substance regulated as a
hazardous waste under subtitle C of RCRA; and

(2) Petroleum and petroleum products, including crude oil or any fraction thereof that is liquid at standard
conditions of temperature and pressure (60 degrees Fahrenheit and 14.7 pounds per square inch absolute).

(3) The term "regulated substance" includes but is not limited to petroleum and petroleum-based substances
comprised of a complex blend of hydrocarbons derived from crude oil through processes of separation,
conversion, upgrading, and finishing, such as motor fuels, jet fuels, distillate fuel oils, residual fuel oils,
lubricants, petroleum solvents, and used oils.

(vy) "Release" means any spilling, leaking, emitting, discharging, escaping, leaching or disposing from an
UST into subsurface soils, groundwater, or surface water.

(zz) "Release detection" means determining whether a release of a regulated substance has occurred from the
UST system into the environment or a leak has occurred into the interstitial space between the UST system and
its secondary barrier or secondary containment around it.

South Carolina State Register Vol. 41, Issue 5
May 26, 2017



FINAL REGULATIONS 117

(aaa) "Repair" means to restore to proper operating condition a tank, pipe, spill prevention equipment, overfill
prevention equipment, corrosion protection equipment, release detection equipment or other UST system
component that has caused a release of product from the UST system or has failed to function properly.

(bbb) “Replaced” means:
(1) For a tank—to remove a tank and install another tank.

(2) For piping—to remove more than 25 percent of piping and install other piping, excluding connectors,
connected to a single tank. For tanks with multiple piping runs, this definition applies independently to each
piping run.

(cce) "Residential tank" is a tank located on property used primarily for dwelling purposes.
(ddd) "SARA" means the Superfund Amendments and Reauthorization Act of 1986.

(eee) "Secondary containment" or “secondarily contained” means an impervious layer of materials which is
installed around a tank or system of tanks, so that any volume of regulated substances which may leak from a tank
will be prevented from contacting the environment outside said impervious layer for the period of time necessary
to detect and recover released regulated substances. Materials or devices used to provide a secondary containment
may include concrete, impervious liners, double-wall tanks or other materials or devices, singularly or in
combination, which is approved by the Department.

The term “Secondary containment” or “secondarily contained” also means a release prevention and release
detection system for a tank or piping. This system has an inner and outer barrier with an interstitial space that is
monitored for leaks. This term includes containment sumps when used for interstitial monitoring of piping.

(fff) "Septic tank" is a water-tight covered receptacle designed to receive or process, through liquid separation
or biological digestion, the sewage discharged from a building sewer. The effluent from such receptacle is
distributed for disposal through the soil and settled solids and scum from the tank are pumped out periodically and
hauled to a treatment facility.

(ggg) “Solid Waste Disposal Act” means the Solid Waste Disposal Act of 1965. The Resource Conservation
and Recovery Act amended the requirements of the Solid Waste Disposal Act.

(hhh) "Storm water or wastewater collection system" means piping, pumps, conduits, and any other equipment
necessary to collect and transport the flow of surface water run-off resulting from precipitation, or domestic,
commercial, or industrial wastewater to and from retention areas or any areas where treatment is designated to
occur. The collection of storm water and wastewater does not include treatment except where incidental to
conveyance.

(iii) "Surface impoundment" is a natural topographic depression, man-made excavation, or diked area formed
primarily of earthen materials (although it may be lined with man-made materials) that is not an injection well.

(43)) "Tank" is a stationary device designed to contain an accumulation of regulated substances and constructed
of non-earthen materials (e.g., concrete, steel, plastic) that provide structural support.

(kkk) “Training program” means any program that provides information to and evaluates the knowledge of a
Class A, Class B, or Class C operator through testing, practical demonstration, or another approach acceptable
to the Department regarding requirements for UST systems that meet the requirements of Subpart J of this part.
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(111) “Under-dispenser containment” or* UDC” means containment underneath a dispenser system designed
to prevent leaks from the dispenser and piping within or above the UDC from reaching soil or groundwater.
Such containment must:
(1) Be liquid-tight on its sides, bottom, and at any penetrations;

(2) Be compatible with the substance conveyed by the piping; and

(3) Allow for visual inspection and access to the components in the containment system and/or be
monitored.

(mmm) "Underground area" means an underground room, such as a basement, cellar, shaft or vault, providing
enough space for physical inspection of the exterior of the tank situated on or above the surface of the floor.

(nnn) "Underground release" means any belowground release.
(000) "Underground storage tank" or "UST" means any one or combination of tanks, including underground
pipes connected to it, which is used to contain an accumulation of regulated substance, and the volume of which is

ten percent or more beneath the surface of the ground. This term does not include any:

(1) Farm or residential tank of 1,100 gallons or less capacity used for storing motor fuel for noncommercial
purposes;

(2) Tank used for storing heating oil for consumptive use on the premises where stored;

(3) Septic tank;

(4) Pipeline facility, including gathering line, regulated under the Federal Natural Gas Pipeline Safety Act of
1968 or the Federal Hazardous Liquid Pipeline Safety Act of 1979, or any pipeline facility regulated under state
laws comparable to the provisions of these federal provisions of law;

(5) Surface impoundment, pit, pond, or lagoon;

(6) Storm water or wastewater collection system;

(7) Flow-through process tank;

(8) Liquid trap or associated gathering lines directly related to oil or gas production and gathering operations;

(9) Storage tank situated in an underground area , such as a basement, cellar, mineworking, drift, shaft, or
tunnel, if the petroleum storage tank is situated upon or above the surface of the floor;

(10) Hydraulic lift reservoirs, such as for automobile hoists and elevators, containing hydraulic oil; or
(11) Any pipes connected to any tank which is described in subitems (1) through (10) of this definition.

(ppp) "Upgrade" means the addition or retrofit of some systems such as cathodic protection, lining, or spill and
overfill controls to improve the ability of an underground storage tank system to prevent the release of product.

(qqq) "UST system" or "Tank system" means an underground storage tank, connected underground piping,
underground ancillary equipment, and containment system, if any.
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(rrr) "Wastewater treatment tank" means a tank that is designed to receive and treat an influent wastewater
through physical, chemical, or biological methods.

SUBPART B
UST Systems: Design, Construction, Installation, Notification and Permitting

SECTION 280.20. PERFORMANCE STANDARDS FOR NEW UST SYSTEMS.

In order to prevent releases due to structural failure, corrosion, or spills and overfills for as long as the UST
system is used to store regulated substances, all owners and operators of new UST systems must obtain permits in
accordance with Section 280.23 and meet the following requirements. In addition, tanks and piping installed or
replaced after May 23, 2008 must be secondarily contained and use interstitial monitoring in accordance with
Section 280.43(g). Secondary containment must be able to contain regulated substances leaked from the primary
containment until they are detected and removed and prevent the release of regulated substances to the environment
at any time during the operational life of the UST system. For cases where the piping is considered to be replaced,
the entire piping run must be secondarily contained.

(a) Tanks. Each tank must be properly designed and constructed, and any portion underground that routinely
contains product must be protected from corrosion, in accordance with a code of practice developed by a nationally
recognized association or independent testing laboratory as specified below:

(1) The tank is constructed of fiberglass-reinforced plastic; or

[Note to paragraph (a)(1). The following codes of practice may be used to comply with paragraph
(a)(1) of this section:

(A) Underwriters Laboratories Standard 1316, "Glass-Fiber-Reinforced Plastic Underground
Storage Tanks for Petroleum Products, Alcohols, and Alcohol-Gasoline Mixtures"; or

(B) Underwriter's Laboratories of Canada S615, "Standard for Reinforced Plastic Underground
Tanks for Flammable and Combustible Liquids".]

(2) The tank is constructed of steel and cathodically protected in the following manner:
(1) The tank is coated with a suitable dielectric material;
(ii) Field-installed cathodic protection systems are designed by a corrosion expert;

(iii) Impressed current systems are designed to allow determination of current operating status as required
in Section 280.31(c); and

(iv) Cathodic protection systems are operated and maintained in accordance with Section 280.31 or
according to guidelines established by the Department; or

[Note to paragraph (a)(2). The following codes of practice may be used to comply with paragraph
(a)(2) of this section:

(A) Steel Tank Institute "STI-P3® Specification and Manual for External Corrosion Protection
of Underground Steel Storage Tanks";

(B) Underwriters Laboratories Standard 1746, "External Corrosion Protection Systems for Steel
Underground Storage Tanks";
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(C) Underwriters Laboratories of Canada S603, "Standard for Steel Underground Tanks for
Flammable and Combustible Liquids," and S603.1, "Standard for External Corrosion Protection
Systems for Steel Underground Tanks for Flammable and Combustible Liquids,” and S631,
"Standard for Isolating Bushings for Steel Underground Tanks Protected with External Corrosion
Protection Systems";

(D) Steel Tank Institute Standard F841, “Standard for Dual Wall Underground Steel Storage
Tanks”; or

(E)NACE International Standard Practice SP 0285, “External Corrosion Control of
Underground Storage Tank Systems by Cathodic Protection,”” and Underwriters Laboratories
Standard 58, “‘Standard for Steel Underground Tanks for Flammable and Combustible Liquids”.]

(3) The tank is constructed of steel and clad or jacketed with a non-corrodible material; or

[Note to paragraph (a)(3). The following codes of practice may be used to comply with paragraph
(a)(3) of this section:

(A) Underwriters Laboratories Standard 1746, "External Corrosion Protection Systems for
Steel Underground Storage Tanks";

(B) Steel Tank Institute ACT—100® Specification F894, “Specification for External Corrosion
Protection of FRP Composite Steel Underground Storage Tanks”;

(C) Steel Tank Institute ACT-100-U® Specification F961, “Specification for External
Corrosion Protection of Composite Steel Underground Storage Tanks”; or

(D) Steel Tank Institute Specification F922, “Steel Tank Institute Specification for
Permatank®™”.]

(4) The tank is constructed of metal without additional corrosion protection measures provided that:

(1) The tank is installed at a site that is determined by a corrosion expert not to be corrosive enough to cause
it to have a release due to corrosion during its operating life; and

(i1) Owners and operators maintain records that demonstrate compliance with the requirements of paragraph
(a)(4)(1) of this section for the remaining life of the tank; or

(5) The tank construction and corrosion protection are determined by the Department to be designed to prevent
the release or threatened release of any stored regulated substance in a manner that is no less protective of human
health and the environment than paragraphs (a)(1) through (4) of this section.

(b) Piping. The piping that routinely contains regulated substances and is in contact with the ground must be
properly designed, constructed, and protected from corrosion in accordance with a code of practice developed by
a nationally recognized association or independent testing laboratory as specified below:

(1) The piping is constructed of a non-corrodible material; or

[Note to paragraph (b)(1). The following codes of practice may be used to comply with paragraph
(b)(1) of this section:

(A) Underwriters Laboratories Standard 971, "Nonmetallic Underground Piping for Flammable
Liquids"; or
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(B) Underwriters Laboratories of Canada Standard S660, "Standard for Nonmetallic
Underground Piping for Flammable and Combustible Liquids".]

(2) The piping is constructed of steel and cathodically protected in the following manner:
(1) The piping is coated with a suitable dielectric material;
(11) Field-installed cathodic protection systems are designed by a corrosion expert;

(ii1) Impressed current systems are designed to allow determination of current operating status as required
in Section 280.31(c); and

(iv) Cathodic protection systems are operated and maintained in accordance with Section 280.31 or
guidelines established by the Department; or

[Note to paragraph (b)(2). The following codes of practice may be used to comply with paragraph
(b)(2) of this section:

(A) American Petroleum Institute Recommended Practice 1632, “Cathodic Protection of
Underground Petroleum Storage Tanks and Piping Systems";

(B) Underwriters Laboratories Subject 971A, “Outline of Investigation for Metallic
Underground Fuel Pipe";

(C) Steel Tank Institute Recommended Practice R892, “Recommended Practice for Corrosion
Protection of Underground Piping Networks Associated with Liquid Storage and Dispensing
Systems";

(D) NACE International Standard Practice SP 0169, “Control of External Corrosion on
Underground or Submerged Metallic Piping Systems”; or

(E) NACE International Standard Practice SP 0285, “External Corrosion Control of
Underground Storage Tank Systems by Cathodic Protection”. ]

(3) The piping is constructed of metal without additional corrosion protection measures provided that:

(1) The piping is installed at a site that is determined by a corrosion expert to not be corrosive enough to
cause it to have a release due to corrosion during its operating life; and

(i1) Owners and operators maintain records that demonstrate compliance with the requirements of paragraph
(b)(3)(i) of this section for the remaining life of the piping; or

(4) The piping construction and corrosion protection are determined by the Department to be designed to
prevent the release or threatened release of any stored regulated substance in a manner that is no less protective of
human health and the environment than the requirements in paragraphs (b)(1) through (3) of this section.

(c) Spill and overfill prevention equipment.

(1) Except as provided in paragraphs (c)(2) and (3) of this section, to prevent spilling and overfilling associated
with product transfer to the UST system, owners and operators must use the following spill and overfill prevention
equipment:

(1) Spill prevention equipment that will prevent release of product to the environment when the transfer
hose is detached from the fill pipe (for example, a spill catchment basin); and
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(i) Overfill prevention equipment that will:
(A) Automatically shut off flow into the tank when the tank is no more than 95 percent full; or

(B) Alert the transfer operator when the tank is no more than 90 percent full by restricting the flow into
the tank or triggering a high-level alarm; or

(C) Restrict flow 30 minutes prior to overfilling, alert the transfer operator with a high level alarm one
minute before overfilling, or automatically shut off flow into the tank so that none of the fittings located on top of
the tank are exposed to product due to overfilling.

(2) Owners and operators are not required to use the spill and overfill prevention equipment specified in
paragraph (c)(1) of this section if:

(1) Alternative equipment is used that is determined by the Department to be no less protective of human
health and the environment than the equipment specified in paragraph (¢)(1)(i) or (ii) of this section; or

(ii) The UST system is filled by transfers of no more than 25 gallons at one time.

(3) Flow restrictors used in vent lines may not be used to comply with paragraph (c)(1)(ii) of this section when
overfill prevention is installed or replaced after May 26, 2017.

(4) Spill and overfill prevention equipment must be periodically tested or inspected in accordance with Section
280.35.

(d) Product transfer equipment. To decrease vapor emissions associated with product transfer to the UST system,
all UST systems must comply with the product transfer equipment requirements as follows:

(1) All tank systems installed after December 22, 1996, must be equipped with a drop tube that enters the top
of the tank at the fill port and extends to within 6 inches of the bottom of the tank; or

(2) All tank systems installed before or on December 22, 1996, must be equipped with a drop tube that enters
the top of the tank at the fill port and extends to within one foot of the tank bottom by December 22, 2001; or

(3) Tank systems used for the storage of used oils are not required to be equipped with a drop tube.

(e) Installation. The UST system must be properly installed in accordance with a code of practice developed
by a nationally recognized association or independent testing laboratory and in accordance with the
manufacturer's instructions.

[Note to paragraph (e). Tank and piping system installation practices and procedures described
in the following codes of practice may be used to comply with the requirements of paragraph
(e) of this section:

(A) American Petroleum Institute Publication 1615, "Installation of Underground Petroleum
Storage System";

(B) Petroleum Equipment Institute Publication RP100, "Recommended Practices for Installation
of Underground Liquid Storage Systems";

(C) National Fire Protection Association Standard 30, “Flammable and Combustible Liquids
Code” and Standard 30A, “Code for Motor Fuel Dispensing Facilities and Repair Garages"; or

South Carolina State Register Vol. 41, Issue 5
May 26, 2017



FINAL REGULATIONS 123

(D) Petroleum Equipment Institute Publication RP1000, “Recommended Practices for the
Installation of Marina Fueling Systems”. ]

(f) Certification of installation. All owners and operators must ensure that one or more of the following methods
of certification, testing, or inspection is used to demonstrate compliance with paragraph (e) of this section by
providing a certification of compliance to the Department on the Permit to Operate application form in accordance
with Section 280.23.

(1) The installer has been certified by the tank and piping manufacturers; or
(2) The installer has been certified or licensed by the Department; or

(3) The installation has been inspected and certified by a registered professional engineer with education and
experience in UST system installation; or

(4) The installation has been inspected and approved by the Department; or
(5) All work listed in the manufacturer's installation checklists has been completed; or

(6) The owner and operator have complied with another method for ensuring compliance with paragraph
(e) of this section that is determined by the Department to be no less protective of human health and the
environment.

(g) Dispenser systems. Each UST system must be equipped with under-dispenser containment for any new
dispenser system installed after May 23, 2008.

(1) A dispenser system is considered new when both the dispenser and the equipment needed to connect
the dispenser to the underground storage tank system are installed at an UST facility. The equipment necessary
to connect the dispenser to the underground storage tank system includes check valves, shear valves, unburied
risers or flexible connectors, or other transitional components that are underneath the dispenser and connect the
dispenser to the underground piping.

(2) Under-dispenser containment must be liquid-tight on its sides, bottom, and at any penetrations. Under-
dispenser containment must allow for visual inspection and access to the components in the containment system
or be periodically monitored for leaks from the dispenser system.

(h) Effective May 23, 2008, each new or replacement underground storage tank or piping must be secondarily
contained and monitored for leaks. In the case of a replacement of a previously installed underground storage
tank or previously installed piping connected to the underground storage tank, the secondary containment and
monitoring shall apply only to the specific underground storage tank or piping being replaced, not to other
underground storage tanks and connected pipes comprising such system.

(1) In addition, each new or replacement motor fuel dispenser system must have under-dispenser
containment. New or replaced piping associated with this installation must be secondarily contained.

(2) These requirements do not apply to repairs meant to restore an underground storage tank, pipe, or
dispenser to operating condition except that when piping repairs over a consecutive 12-month period constitute
more than 25 percent of the piping by length, the entire piping run must be replaced with secondarily contained

piping.

(3) In the case of dispenser replacement on suction piping systems that meet the requirements of Section
280.41(b)(1)(i1)(A) through (E), this requirement does not apply if the replacement does not involve any
connectors, risers, or piping below the union or check valve.
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(4)Secondary containment systems shall be designed, constructed, installed and maintained to:
(i) Contain regulated substances released from an UST system until they are detected and removed; and

(i1) Prevent a release of regulated substances to the environment at any time during the operational life
of the UST system; and

(ii1) Be monitored monthly for a release in accordance with Section 280.43(g), except for suction piping
that meets the requirements of Section 280.41(b)(1)(i1)(A) through (E). The requirements of this section also
apply to new or replacement underground storage tank systems that serve emergency generators.

(i) Release detection. Release detection, conducted in accordance with Subpart D, must begin when regulated
substances are introduced into the tank system. The owner/operator must notify the Department in writing prior
to introducing a regulated substance into the tank system.

SECTION 280.21. UPGRADING OF EXISTING UST SYSTEMS.

Owners and operators must permanently close (in accordance with Subpart G of this part) any UST system that
does not meet the new UST system performance standards in Section 280.20 or has not been upgraded in
accordance with paragraphs (b) through (d) of this section. This does not apply to previously deferred UST systems
described in Subpart K of this part and where an upgrade is determined to be appropriate by the Department.

(a) Alternatives allowed. All existing UST systems must comply with one of the following requirements:
(1) New UST system performance standards under Section 280.20;
(2) The upgrading requirements in paragraphs (b) through (d) of this section; or

(3) Closure requirements under Subpart G of this part, including applicable requirements for corrective action
under Subpart F of this part.

(b) Tank upgrading requirements. Steel tanks must be upgraded to meet one of the following requirements in
accordance with a code of practice developed by a nationally recognized association or independent testing
laboratory:

(1) Interior lining. Tanks upgraded by internal lining must meet the following:
(i) The lining was installed in accordance with the requirements of Section 280.33; and

(i1) Within 10 years after lining, and every 5 years thereafter, the lined tank is internally inspected and found
to be structurally sound with the lining still performing in accordance with original design specifications. If the
internal lining is no longer performing in accordance with original design specifications and cannot be repaired in
accordance with a code of practice developed by a nationally recognized association or independent testing
laboratory, then the lined tank must be permanently closed in accordance with Subpart G of this part.

(2) Cathodic protection. Tanks upgraded by cathodic protection must meet the requirements of Section
280.20(a)(2)(i1), (ii1), and (iv) and the integrity of the tank must have been ensured using one of the following
methods:

(i) The tank was internally inspected and assessed to ensure that the tank was structurally sound and free of
corrosion holes prior to installing the cathodic protection system; or
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(1) The tank had been installed for less than 10 years and is monitored monthly for releases in accordance
with Section 280.43(d) through (i); or

(iii) The tank had been installed for less than 10 years and was assessed for corrosion holes by conducting
two (2) tightness tests that meet the requirements of Section 280.43(c). The first tightness test must have been
conducted prior to installing the cathodic protection system. The second tightness test must have been conducted
between three (3) and six (6) months following the first operation of the cathodic protection system; or

(iv) The tank was assessed for corrosion holes by a method that is determined by the Department to prevent
releases in a manner that is no less protective of human health and the environment than paragraphs (b)(2)(i)
through (iii) of this section.

(3) Internal lining combined with cathodic protection. Tanks upgraded by both internal lining and cathodic
protection must meet the following:

(1) The lining was installed in accordance with the requirements of Section 280.33; and
(1) The cathodic protection system meets the requirements of Section 280.20(a)(2)(ii), (iii), and (iv).

[Note to paragraph (b). The following historical codes of practice were listed as options for
complying with paragraph (b) of this section:

(A) American Petroleum Institute Publication 1631, "Recommended Practice for the Interior
Lining of Existing Steel Underground Storage Tanks";

(B) National Leak Prevention Association Standard 631, "Spill Prevention, Minimum 10 Year
Life Extension of Existing Steel Underground Tanks by Lining Without the Addition of Cathodic
Protection";

(C) National Association of Corrosion Engineers Standard RP-02-85, "Control of External
Corrosion on Metallic Buried, Partially Buried, or Submerged Liquid Storage Systems"; and

(D) American Petroleum Institute Recommended Practice 1632, "Cathodic Protection of
Underground Petroleum Storage Tanks and Piping Systems".]

[Note to paragraph (b)(1)(ii).The following codes of practice may be used to comply with the
periodic lining inspection requirement of this section:

(A) American Petroleum Institute Recommended Practice 1631, “Interior Lining and Periodic
Inspection of Underground Storage Tanks”;

(B) National Leak Prevention Association Standard 631, Chapter B “Future Internal
Inspection Requirements for Lined Tanks”; or

(C) Ken Wilcox Associates Recommended Practice, “Recommended Practice for Inspecting
Buried Lined Steel Tanks Using a Video Camera”.]

(¢) Piping upgrading requirements. Metal piping that routinely contains regulated substances and is in contact
with the ground must be cathodically protected in accordance with a code of practice developed by a nationally
recognized association or independent testing laboratory and must meet the requirements of Section
280.20(b)(2)(ii), (iii), and (iv).
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[Note to paragraph (c). The codes of practice listed in the note following Section 280.20(b)(2)
may be used to comply with this requirement. |

(d) Spill and overfill prevention equipment. To prevent spilling and overfilling associated with product transfer
to the UST system, all existing UST systems must comply with UST system spill and overfill prevention equipment
requirements specified in Section 280.20(c).

(e) Product transfer equipment. To decrease vapor emissions associated with product transfer to the UST system,
all existing UST systems must comply with product transfer equipment requirements as follows:

(1) All UST systems upgraded after December 22, 1996, must comply with the UST system product transfer
equipment requirements specified in Section 280.20(d)(1); or

(2) All UST systems upgraded before or on December 22, 1996, must be equipped with a drop tube that enters
the top of the tank at the fill port and extends to within one foot of the tank bottom by December 22, 2001; or

(3) UST systems used for the storage of used oils are not required to be equipped with a drop tube.

(f) At least 30 days before beginning upgrading of existing UST systems to satisfy the requirements of Section
280.21, or within another reasonable time period determined by the Department, owners and operators must notify
the Department of their intent to upgrade the UST system.

SECTION 280.22. NOTIFICATION REQUIREMENTS.

(a) After January 1, 1986, an owner of a tank storing or having stored regulated substances on or before January
1, 1986 must notify the Department of the existence of such a tank specifying the type, location, storage capacity,
age, and uses of such a tank (i.e., operational status at the time of notification) and of any known past failure(s) and
corrective action taken as a result of the failure. The notification shall be made using EPA Form 7530-1, a
Department form, or a Department approved form.

[Note to paragraph (a).Owners and operators of UST systems that were in the ground on or after
January 1, 1986, unless taken out of operation on or before January 1, 1974, were required to
notify the Department in accordance with the Hazardous and Solid Waste Amendments of 1984,
Public Law 98-616, on a form published by EPA on November 8, 1985 unless notice was given
pursuant to section 103(c) of CERCLA. Owners and operators who have not complied with the
notification requirements may use a Department approved form. ]

(b) Within 30 days of acquisition, any person who assumes ownership of a regulated underground storage
tank system, except as described in paragraph (a) of this section, must submit a notice of the ownership change
to the Department on a Department form or a form approved by the Department, including all supporting
documents required by the Department notification form.

(c) Not later than May 26, 2020, all owners of previously deferred UST systems must submit a one-time notice
of tank system existence to the Department, using EPA form 7530-1, a Department form, a Department approved
form, or submitted in a format as approved by the Department in accordance with Section 280.22(c). Owners
and operators of UST systems in use as of May 26, 2017 must demonstrate financial responsibility at the time
of submission of the notification form as required by Section 280.251.

(d) Owners required to submit notices under paragraph (a) or (b) of this section must provide notices to the
Department for each tank they own. Owners may provide notice for several tanks using one notification form,
but owners who own tanks located at more than one place of operation must file a separate notification form for
each separate place of operation.
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(e) All owners and operators of new UST systems must certify in the notification form compliance with the
following requirements:

(1) Installation of tanks and piping under Section 280.20(¢);

(2) Cathodic protection of steel tanks and piping under Section 280.20(a) and (b);
(3) Financial responsibility under Subpart H of this part; and

(4) Release detection under Sections 280.41 and 280.42.

(f) All owners and operators of new UST systems must ensure that the installer certifies in the notification form
that the methods used to install the tanks and piping complies with the requirements in section 280.20(e).

(g) Beginning January 1, 1986, any person who sells a tank intended to be used as an underground storage tank
must notify the purchaser of such tank of the owner’s notification obligations under paragraph (a) of this section.
After January 1, 1986, any owner of an existing tank which has not notified the Department in accordance with
this section shall be in violation of these regulations.

[Note to paragraph (g). The statement provided in appendix III of 40 CFR Part 280, when used on
shipping tickets and invoices, may be used to comply with this requirement.]

(h) A regulated tank for which the Department has received an approvable notification is considered to
be registered.

(i) The Department may issue, deny, revoke, suspend or modify the registration under such conditions as it
may prescribe herein for the operation of any tank.

SECTION 280.23. NEW TANKS -- PERMITS REQUIRED.

(a) After January 1, 1986, all new tanks must be permitted. The person who proposes to install a new tank
must apply for an installation permit, on a form supplied by the Department or an approved substitute, and
possess said permit prior to tank installation and shall meet the new tank design, construction, and installation

requirements of Section 280.20.

(b) The person who proposes to place a new tank in operation must apply for a permit to operate, on a form
supplied by the Department, and possess said permit prior to placing the tank in operation.

(1) The permit to operate application must certify compliance with the following requirements:
(i) Installation of tanks and piping under Sections 280.20(c) through (h);
(i1) Cathodic protection of steel tanks and piping under Section 280.20(a) and (b);
(ii1) Financial responsibility under Subpart H of this part;
(iv) Release detection under Sections 280.41 and 280.42; and
(v) Testing under Section 280.24.
(2) All owners and operators of new UST systems must ensure that the installer certifies in the permit to

operate application form that the methods used to install the tanks and piping complies with the requirements in
Section 280.20(e) and (f).
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(3) Beginning October 24, 1988, any person who sells a tank intended to be used as an underground storage
tank must notify the purchaser of such tank of the owner's permitting obligations under this section.

(c) After January 1, 1986, any person who installs or operates a new tank without receiving permits will be in
violation of these regulations.

(d) The Department may issue, deny, revoke, suspend or modify permits under such conditions as it may
prescribe for the operation of any tank.

(e) Any person who plans to install a system of two or more tanks at the same location, may apply for one permit
for that system of tanks.

SECTION 280.24. TESTING.

(a) During installation of tank systems, tanks, piping, and secondary containment must be pneumatically and/or
hydrostatically tested according to accepted industry standards and the manufacturers' installation instructions.
During installation, ancillary equipment must be tested in accordance with a code of practice developed by a
nationally recognized association or independent testing laboratory and in accordance with the manufacturer's
instructions.

(b) The Department may require the operator to test UST system components for tightness or functionality when
accurate release detection system records have not been maintained as specified in Subpart D.

(c) The Department may require the operator to test UST system components for tightness or functionality when
stored regulated substances and/or their vapors have been detected in neighboring structures, sewers, wells, or other
on-or-off property locations.

(d) All test results must be documented using a Department form, a Department approved form, or submitted in
a format as approved by the Department.

SECTION 280.25. SECONDARY CONTAINMENT REQUIRED.

(a) Secondary containment requirements contained in Section 280.20(h) of this regulation must apply to those
UST systems located within 100 feet of an existing water supply well, a coastal zone critical area, or state navigable
waters that also meet one of the following conditions:

(1) The UST system fails to meet the Section 280.21 upgrading provisions; or

(2) The UST system fails to meet the Substantial Compliance criteria found in SC Code Sections 44-2-
40(A) and 44-2-50(A) of the SUPERB Act and evaluated in the Department Form (# 1556) based on the last
three (3) consecutive annual inspections conducted by the Department.

(b) UST systems described in this Section shall meet the secondary containment requirements of Section
280.20(h) or the closure requirements under Subpart G of this part (including applicable requirements for corrective
action under Subpart F), no later than December 22, 2018. The requirements of Section 280.20(h) shall also apply
to any UST system determined to be described by Section 280.25(a) after December 22, 2018.

SECTION 280.26. DELIVERY PROHIBITION.

(a) The Department may classify as ineligible for delivery, deposit, or acceptance of product an underground
storage tank where the Department has determined:
(1) Required spill prevention equipment is not installed; or

South Carolina State Register Vol. 41, Issue 5
May 26, 2017



FINAL REGULATIONS 129
(2) Required overfill protection equipment is not installed; or
(3) Required leak detection equipment is not installed; or
(4) Required corrosion protection equipment is not installed; or
(5) Required secondary containment is not installed; or
(6) Other conditions the Department deems appropriate.

(b) When the Department determines that an underground storage tank or tanks should be classified as ineligible
for delivery, deposit or acceptance of product under paragraph (a) of this section, the Department shall notify the
owner/operator of the Department’s intent to declare the tank(s) ineligible for delivery, deposit, or acceptance of
product if the deficiency is not corrected within fifteen (15) calendar days.

(¢) The Department may classify as ineligible for delivery, deposit, or acceptance of product an underground
storage tank if the owner/operator of that tank has been issued a written warning or citation (notice of alleged
violation) under any of the following circumstances and the owner/operator has failed to take corrective action
within thirty (30) days:

(1) Failure to properly operate and/or maintain leak detection equipment; or

(2) Failure to properly operate and/or maintain spill, overfill, or corrosion protection equipment; or
(3) Failure to maintain financial responsibility; or

(4) Failure to protect metal components from corrosion.

(d) When the Department determines that an underground storage tank or tanks should be classified as ineligible
for delivery, deposit or acceptance of product under paragraph (c) of this section, or for other conditions the
Department deems appropriate, the Department shall notify the owner/operator of the Department’s intent to
declare the tank(s) ineligible for delivery, deposit, or acceptance of product if the deficiency is not corrected within
fifteen (15) calendar days.

(e) When the out of compliance condition has not been corrected after the fifteen (15) calendar days established
under paragraph (b) or (d) of this section, the Department will declare the tank ineligible for delivery, deposit, or

acceptance of product and notify the owner/operator and supplier of the delivery prohibition.

(1) The notification of owner/operator of a delivery prohibition will be by at least two means of
communication (for example: telephone, e-mail, facsimile, or messenger); and

(2) The Department will post the delivery prohibition notice on the Department’s website for the notification
of the owner/operator and supplier; and

(3) The Department will affix a delivery prohibition notice to the fill port of the affected tank(s).
(f) It shall be illegal for any person to deliver, deposit, or accept product into a tank where the Department has
imposed delivery prohibition and has notified the owner/operator and supplier of the delivery prohibition via

website or other means of communication as stated in paragraph (e).

(g) When the owner/operator notifies the Department that the deficiency has been corrected and the
Department has verified that the tank(s) is in compliance:
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(1) The delivery prohibition will be lifted and the delivery prohibition notice will be removed from the tank
fill port within two (2) working days (Monday-Friday) of the notification; and

(2) The Department will notify the owner/operator and the supplier via website or other means of
communication as stated in paragraph (e) that delivery to the tank(s) may resume; and

(3) The delivery prohibition website posting will be cleared.

(h) The Department retains the discretion to decide whether to identify an underground storage tank as ineligible
for delivery, deposit, or acceptance of product based on whether the prohibition is in the best interest of the public.
In some cases, prohibition of delivery, deposit, or acceptance of product to an underground storage tank is not in
the best interest of the public, even in the case of significant and/or sustained noncompliance (e.g., certain
emergency generator underground storage tanks). In other cases, the Department may choose to classify an
underground storage tank as ineligible to receive product but then authorize delivery in emergency situations such
as natural disasters.

[Note to Section 280.26. Delivery Prohibition does not relieve the owner/operator from
administrative enforcement actions due to the out of compliance condition(s).]

SUBPART C
General Operating Requirements

SECTION 280.30. SPILL AND OVERFILL CONTROL.

(a) Owners and operators must ensure that releases due to spilling or overfilling do not occur. The owner and
operator must ensure that the volume available in the tank is greater than the volume of product to be transferred
to the tank before the transfer is made and that the transfer operation is monitored constantly to prevent overfilling
and spilling.

[Note to paragraph (a). The transfer procedures described in National Fire Protection Association
Standard 385, “Standard for Tank Vehicles for Flammable and Combustible Liquids” or American
Petroleum Institute Recommended Practice 1007, “Loading and Unloading of MC 306/ DOT 406
Cargo Tank Motor Vehicles” may be used to comply with paragraph (a) of this section. Further
guidance on spill and overfill prevention appears in American Petroleum Institute Recommended
Practice 1621, ‘‘Bulk Liquid Stock Control at Retail Outlets."]

(b) The owner and operator must report, investigate, and clean up any spills and overfills in accordance with
Section 280.53.

SECTION 280.31. OPERATION AND MAINTENANCE OF CORROSION PROTECTION.

All owners and operators of metal UST systems with corrosion protection must comply with the following
requirements to ensure that releases due to corrosion are prevented until the UST system is permanently closed or
undergoes a change-in-service pursuant to Section 280.71:

(a) All corrosion protection systems must be operated and maintained to continuously provide corrosion
protection to the metal components of that portion of the tank and piping that routinely contain regulated substances
and are in contact with the ground.

(b) All UST systems equipped with cathodic protection systems must be inspected for proper operation by a
qualified cathodic protection tester in accordance with the following requirements:
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(1) Frequency. All cathodic protection systems must be tested within 6 months of installation and at least
every 3 years thereafter or according to another reasonable time frame established by the Department; and

(2) Inspection criteria. The criteria that are used to determine that cathodic protection is adequate as required
by this section must be in accordance with a code of practice developed by a nationally recognized association.

[Note to paragraph (b).The following codes of practice may be used to comply with paragraph (b)
of this section:

(A) NACE International Test Method TM 0101, “Measurement Techniques Related to Criteria
for Cathodic Protection of Underground Storage Tank Systems”;

(B) NACE International Test Method TM 0497, “Measurement Techniques Related to Criteria
for Cathodic Protection on Underground or Submerged Metallic Piping Systems”;

(C) Steel Tank Institute Recommended Practice R051, “Cathodic Protection Testing Procedures
for STI-P3® USTs”;

(D) NACE International Standard Practice SP 0285, “External Control of Underground Storage
Tank Systems by Cathodic Protection”; or

(E) NACE International Standard Practice SP 0169, “Control of External Corrosion on
Underground or Submerged Metallic Piping Systems”. ]

(c) UST systems with impressed current cathodic protection systems must also be inspected every 60 days to
ensure the equipment is running properly.

(d) For UST systems using cathodic protection, records of the operation of the cathodic protection must be
maintained (in accordance with Section 280.34) to demonstrate compliance with the performance standards in this
section. These records must provide the following:

(1) The results of the last three inspections required in paragraph (c) of this section; and
(2) The results of testing from the last two inspections required in paragraph (b) of this section.
SECTION 280.32. COMPATIBILITY.

(a) Owners and operators must use an UST system made of or lined with materials that are compatible with the
substance stored in the UST system.

(b) Owners and operators must notify the Department at least 30 days prior to switching to a regulated substance
containing greater than 10 percent ethanol, greater than 20 percent biodiesel, or any other regulated substance
identified by the Department. In addition, owners and operators with UST systems storing these regulated
substances must meet one of the following:

(1) Demonstrate compatibility of the UST system (including the tank, piping, containment sumps, pumping
equipment, release detection equipment, spill equipment, and overfill equipment). Owners and operators may
demonstrate compatibility of the UST system by using one of the following options:

(1) Certification or listing of UST system equipment or components by a nationally recognized, independent
testing laboratory for use with the regulated substance stored; or
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(i1) Equipment or component manufacturer approval. The manufacturer’s approval must be in writing,
indicate an affirmative statement of compatibility, specify the range of biofuel blends the equipment or component
is compatible with, and be from the equipment or component manufacturer; or

(2) Use another option determined by the Department to be no less protective of human health and the
environment than the options listed in paragraph (b)(1) of this section.

(c) Owners and operators must maintain records in accordance with Section 280.34(b) documenting compliance
with paragraph (b) of this section for as long as the UST system is used to store the regulated substance.

[Note to Section 280.32. The following code of practice may be useful in complying with the
requirements of this section:

American Petroleum Institute Recommended Practice 1626, "Storing and Handling Ethanol and
Gasoline-Ethanol Blends at Distribution Terminals and Filling Stations"]

SECTION 280.33. REPAIRS ALLOWED.

Owners and operators of UST systems must ensure that repairs will prevent releases due to structural failure
or corrosion as long as the UST system is used to store regulated substances. The repairs must meet the following
requirements:

(a) Repairs to UST systems must be properly conducted in accordance with a code of practice developed by
a nationally recognized association or an independent testing laboratory.

[Note to paragraph (a). The following codes of practice may be used to comply with paragraph
(a) of this section:

(A) National Fire Protection Association Standard 30, "Flammable and Combustible Liquids
Code";

(B) American Petroleum Institute Recommended Practice RP 2200, "Repairing Hazardous
Liquid Pipelines";

(C) American Petroleum Institute Recommended Practice RP 1631, "Interior Lining and
Periodic Inspection of Underground Storage Tanks";

(D) National Fire Protection Association Standard 326, “Standard for the Safeguarding of
Tanks and Containers for Entry, Cleaning, or Repair”;

Request to correct tyhpo by removing hyphen between of and Underground below. Hyphen not
in federal regulation.

(E) National Leak Prevention Association Standard 631, Chapter A, “Entry, Cleaning, Interior
Inspection, Repair, and Lining of Underground Storage Tanks";

(F) Steel Tank Institute Recommended Practice R972, “Recommended Practice for the
Addition of Supplemental Anodes to STI-P3® Tanks”;

(G) NACE International Standard Practice SP 0285, “External Control of Underground
Storage Tank Systems by Cathodic Protection”; or
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(H) Fiberglass Tank and Pipe Institute Recommended Practice T-95-02, “Remanufacturing of
Fiberglass Reinforced Plastic (FRP) Underground Storage Tanks.”]

(b) Repairs to fiberglass-reinforced plastic tanks may be made by the manufacturer's authorized
representatives or in accordance with a code of practice developed by a nationally recognized association or an
independent testing laboratory.

(c) Metal pipe sections and fittings that have released product as a result of corrosion or other damage must
be replaced. Non-corrodible pipes and fittings may be repaired in accordance with the manufacturer's
specifications. As required in Section 280.20(h),should the piping replacement or repair within a consecutive 12
month period constitute more than 25 percent of the piping by length, the entire piping run must be replaced
with secondarily contained piping.

(d) Repairs to secondary containment areas of tanks and piping used for interstitial monitoring and to
containment sumps used for interstitial monitoring of piping must have the secondary containment tested for
tightness according to the manufacturer’s instructions, a code of practice developed by a nationally recognized
association or independent testing laboratory, or according to requirements established by the Department within
30 days following the date of completion of the repair. All test results must be documented using a Department
form, a Department approved form, or submitted in a format as approved by the Department. All other repairs
to tanks and piping must be tightness tested in accordance with Sections 280.43(c) and 280.44(b) within 30 days
following the date of the completion of the repair except as provided in paragraphs (d)(1) through (3), of this
section:

(1) The repaired tank is internally inspected in accordance with a code of practice developed by a nationally
recognized association or an independent testing laboratory; or

(2) The repaired portion of the UST system is monitored monthly for releases in accordance with a method
specified in Section 280.43(d) through (i); or

(3) Another test method is used that is determined by the Department to be no less protective of human health
and the environment than those listed in paragraphs (d)(1) and (2) of this section.

[Note to paragraph (d).The following codes of practice may be used to comply with paragraph (d)
of this section:

(A) Steel Tank Institute Recommended Practice R012, “Recommended Practice for Interstitial
Tightness Testing of Existing Underground Double Wall Steel Tanks”; or

(B) Fiberglass Tank and Pipe Institute Protocol, “Field Test Protocol for Testing the Annular
Space of Installed Underground Fiberglass Double and Triple-Wall Tanks with Dry Annular
Space”;

(C) Petroleum Equipment Institute Recommended Practice RP1200, “Recommended Practices
for the Testing and Verification of Spill, Overfill, Leak Detection and Secondary Containment
Equipment at UST Facilities.”]

(e) Within 6 months following the repair of any cathodically protected UST system, the cathodic protection
system must be tested in accordance with Section 280.31(b) and (c) to ensure that it is operating properly. All test
results must be documented using a Department form or a Department approved form, or submitted in a format as
approved by the Department.

(f) Within 30 days following any repair to spill or overfill prevention equipment, the repaired spill or overfill
prevention equipment must be tested or inspected, as appropriate, in accordance with Section 280.35 to ensure it

South Carolina State Register Vol. 41, Issue 5
May 26, 2017



134 FINAL REGULATIONS

is operating properly. All test results must be documented using a Department form or a Department approved
form, or submitted in a format as approved by the Department.

(g) UST system owners and operators must maintain records (in accordance with Section 280.34) of each repair
until the UST system is permanently closed or undergoes a change-in-service pursuant to Section 280.71.

SECTION 280.34. REPORTING AND RECORDKEEPING.

Owners and operators of UST systems must cooperate fully with inspections, upon request, including but not
limited to, providing access to all UST system components for visual inspection, monitoring and testing conducted
by the Department, as well as requests for document submission, testing, and monitoring by the owner or operator
pursuant to Section 9005 of Subtitle I of the Solid Waste Disposal Act, as amended.

All test results required to be submitted to the Department must be documented using a Department form or a
Department approved form, or submitted in a format as directed by the Department, and must demonstrate proper
testing protocols, per manufacturer’s guidelines, code of practice developed by a nationally recognized association
or independent laboratory or other Department approved guidelines, were used.

(a) Reporting. Owners and operators must submit the following information to the Department:

(1) Notification for all UST systems (Section 280.22), which includes certification of installation for new UST
systems (Section 280.20(f) and notification when any person assumes ownership of an UST system (Section
280.22(b));

(2) Notification prior to UST systems switching to certain regulated substances (Section 280.32(b));

(3) Reports of all releases including suspected releases (Section 280.50), spills and overfills (Section 280.53),
and confirmed releases (Section 280.61);

(4) Corrective actions planned or taken including initial abatement measures (Section 280.62), initial site
characterization (Section 280.63), free product removal (Section 280.64), investigation of soil and groundwater
cleanup (Section 280.65), and corrective action plan (Section 280.66);

(5) A notification before permanent closure or change-in-service (Section 280.71);

(6) Documentation of all completed UST system upgrading (Section 280.21); and;

(7) Results of site investigation on a form supplied by the Department or an approved substitute (Section
280.72).

(b) Recordkeeping. Owners and operators must maintain the following information:

(1) A corrosion expert's analysis of site corrosion potential if corrosion protection equipment is not used
(Section 280.20(a)(4); Section 280.20(b)(3)).

(2) Documentation of operation of corrosion protection equipment (Section 280.31(d));
(3) Documentation of compatibility for UST systems (Section 280.32(c));
(4) Documentation of UST system repairs and testing results (Section 280.33(g));

(5) Documentation of compliance for spill and overfill prevention equipment and containment sumps used
for interstitial monitoring of piping (Section 280.35(c));
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(6) Documentation of periodic walkthrough inspections (Section 280.36(b)).
(7) Documentation of compliance with release detection requirements (Section 280.45);
(8) Results of the site investigation conducted at permanent closure (Section 280.74); and
(9) Documentation of operator training (Section 280.245).
(c) Availability and Maintenance of Records. Owners and operators must keep the records required either:
(1) At the UST site and immediately available for inspection by the Department; or
(2) At a readily available alternative site and be provided for inspection to the Department upon request.

(3) In the case of permanent closure records required under Section 280.74, owners and operators are also
provided with the additional alternative of mailing closure records to the Department if they cannot be kept at
the site or an alternative site as indicated in paragraphs (c)(1) and (2) of this section.

SECTION 280.35. PERIODIC TESTING OF SPILL PREVENTION EQUIPMENT AND
CONTAINMENT SUMPS USED FOR INTERSTITIAL MONITORING OF PIPING AND PERIODIC
INSPECTION OF OVERFILL PREVENTION EQUIPMENT.

(a) Owners and operators of UST systems with spill and overfill prevention equipment and containment sumps
used for interstitial monitoring of piping must meet these requirements to ensure the equipment is operating
properly and will prevent releases to the environment:

(1) Spill prevention equipment (such as a catchment basin, spill bucket, or other spill containment device)
and containment sumps used for interstitial monitoring of piping must prevent releases to the environment by
meeting one of the following:

(i) The equipment is double-walled and the integrity of both walls is periodically monitored at a
frequency not less than the frequency of the walkthrough inspections described in Section 280.36. Owners and
operators must begin meeting paragraph (a)(1)(ii) of this section and conduct a test within 30 days of
discontinuing periodic monitoring of this equipment; or

(i1) The spill prevention equipment and containment sumps used for interstitial monitoring of piping are
tested at least once every three years to ensure the equipment is liquid tight by using vacuum, pressure, or liquid
testing in accordance with one of the following criteria:

(A) Requirements developed by the manufacturer (Note: Owners and operators may use this option
only if the manufacturer has developed requirements);

(B) Code of practice developed by a nationally recognized association or independent testing
laboratory; or

(C) Requirements determined by the Department to be no less protective of human health and the
environment than the requirements listed in paragraphs (a)(1)(ii)(A) and (B) of this section.

(2) Overfill prevention equipment must be inspected at least once every three years. At a minimum, the
inspection must ensure that overfill prevention equipment is set to activate at the correct level specified in Section
280.20(c) and will activate when regulated substance reaches that level. Inspections must be conducted in
accordance with one of the criteria in paragraph (a)(1)(ii)(A) through (C) of this section.
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[Note to paragraphs (a)(1)(ii) and (a)(2). The following code of practice may be used to comply
with paragraphs (a)(1)(ii) and (a)(2) of this section: Petroleum Equipment Institute Publication
RP1200, “Recommended Practices for the Testing and Verification of Spill, Overfill, Leak
Detection and Secondary Containment Equipment at UST Facilities”.]

(b) Owners and operators must begin meeting these requirements as follows:

(1) For UST systems in use on or before May 26, 2017, the initial spill prevention equipment test,
containment sump test and overfill prevention equipment inspection must be conducted not later than May 26,
2020. All results must be documented using a Department form or a Department approved form, or submitted
in a format as approved by the Department.

(2) For UST systems brought into use after May 26, 2017, these requirements apply at installation. All
results must be documented using a Department form or a Department approved form, or submitted in a format
as approved by the Department.

(c) Owners and operators must maintain records as follows (in accordance with Section 280.34) for spill
prevention equipment, containment sumps used for interstitial monitoring of piping, and overfill prevention
equipment:

(1) All records of testing or inspection must be documented using a Department form, a Department
approved form, or submitted in a format as directed by the Department and maintained for three years; and

(2) For spill prevention equipment and containment sumps used for interstitial monitoring of piping not
tested every three years, documentation showing that the prevention equipment is double-walled and the
integrity of both walls is periodically monitored must be maintained for as long as the equipment is periodically
monitored.

SECTION 280.36. PERIODIC OPERATION AND MAINTENANCE WALKTHROUGH
INSPECTIONS.

(a) To properly operate and maintain UST systems, not later than May 26, 2020 owners and operators must
meet one of the following:

(1) Conduct a walkthrough inspection that, at a minimum, checks the following equipment as specified
below:

(1) Every 30 days:

(A) Spill prevention equipment— visually check for damage; remove liquid or debris; check for and
remove obstructions in the fill pipe; check the fill cap to make sure it is securely on the fill pipe; and, for double
walled spill prevention equipment with interstitial monitoring, check for a leak in the interstitial area; and

(B) Release detection equipment— check to make sure the release detection equipment is operating
with no alarms or other unusual operating conditions present; and ensure records of release detection testing are
reviewed and current; and

(i1) Annually:
(A) Containment sumps—visually check for damage, leaks to the containment area, or releases to the

environment; remove liquid (in contained sumps) or debris; and, for double walled sumps with interstitial
monitoring, check for a leak in the interstitial area; and
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(B) Hand held release detection equipment—check devices such as tank gauge sticks or groundwater
bailers for operability and serviceability;

(2) Conduct operation and maintenance walkthrough inspections according to a standard code of practice
developed by a nationally recognized association or independent testing laboratory that checks equipment
comparable to paragraph (a)(1) of this section; or

[Note to paragraph (a)(2). The following code of practice may be used to comply with paragraph
(a)(2) of this section: Petroleum Equipment Institute Recommended Practice RP 900,
‘‘Recommended Practices for the Inspection and Maintenance of UST Systems.”]

(3) Conduct operation and maintenance walkthrough inspections developed by the Department that checks
equipment comparable to paragraph (a)(1) of this section.

(b) Owners and operators must maintain records (in accordance with Section 280.34) of operation and
maintenance walkthrough inspections for one year. Records must include a list of each area checked, whether each
area checked was acceptable or needed action taken, and a description of actions taken to correct an issue. All
operation and maintenance walkthrough records must be documented using a Department form, a Department
approved form, or submitted in a format as approved by the Department.

SUBPART D
Release Detection

SECTION 280.40. GENERAL REQUIREMENTS FOR ALL UST SYSTEMS.

(a) Owners and operators of UST systems must provide a method, or combination of methods, of release
detection that:

(1) Can detect a release from any portion of the tank and the connected underground piping that routinely
contains product;

(2) Is installed, calibrated, operated, and maintained in accordance with the manufacturer's instructions,
including routine maintenance and service checks for operability or running condition; and

(3) Beginning on May 26, 2020, is operated and maintained, and electronic and mechanical components are
tested for proper operation, in accordance with one of the following: manufacturer’s instructions; a code of practice
developed by a nationally recognized association or independent testing laboratory; or requirements determined by
the Department to be no less protective of human health and the environment than the two options listed in
paragraphs (a)(1) and (2) of this section. A test of the proper operation must be performed at least annually,
documented on a Department form, a Department approved form, or submitted in a format as approved by the
Department and, at a minimum, as applicable to the facility, cover the following components and criteria:

(1) Automatic tank gauge and other controllers: test alarm; verify system configuration; test battery backup;

(i1) Probes and sensors: inspect for residual buildup; ensure floats move freely; ensure shaft is not damaged;
ensure cables are free of kinks and breaks; test alarm operability and communication with controller;

(iii) Automatic line leak detector: test operation to meet criteria in Section 280.44(a) by simulating a leak;
(iv) Vacuum pumps and pressure gauges: ensure proper communication with sensors and controller; and

(v) Hand-held electronic sampling equipment associated with groundwater and vapor monitoring: ensure
proper operation.
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[Note to paragraph (a)(3).The following code of practice may be used to comply with paragraph
(a)(3) of this section: Petroleum Equipment Institute Publication RP1200, ‘“Recommended
Practices for the Testing and Verification of Spill, Overfill, Leak Detection and Secondary
Containment Equipment at UST Facilities.”]

(4) Meets the performance requirements in Sections 280.43, 280.44, or subpart K of this part, as applicable,
with any performance claims and their manner of determination described in writing by the equipment
manufacturer or installer. In addition, the methods listed in Section 280.43(b), (¢), (d), (h), and (i), Section
280.44(a), (b), and subpart K of this part, must be capable of detecting the leak rate or quantity specified for that
method in the corresponding section of the rule with a probability of detection of 0.95 and a probability of false
alarm of 0.05.

(b) When a release detection method operated in accordance with the performance standards in Sections 280.43,
280.44, or subpart K of this part indicates a release may have occurred, owners and operators must notify the
Department in accordance with Subpart E of this part.

(c) Any UST system that cannot apply a method of release detection that complies with the requirements of this
subpart must complete the closure procedures in Subpart G of this part. For previously deferred UST systems
described in Subparts A and K of this part, this requirement applies after the effective dates described in Section
280.10(a)(1)(ii) and (iii) and Section 280.251(a).

SECTION 280.41. REQUIREMENTS FOR PETROLEUM UST SYSTEMS.

Owners and operators of petroleum UST systems must provide release detection for tanks and piping as follows:

(a) Tanks. Tanks must be monitored for releases as follows:

(1) Tanks installed on or before May 23, 2008 must be monitored for releases at least every 30 days using one
of the methods listed in Section 280.43(d) through (i) except that tanks with capacity of 550 gallons or less may

use manual tank gauging (conducted in accordance with Section 280.43(b)).

(2) Tanks installed after May 23, 2008 must be monitored for releases at least every 30 days in accordance
with Section 280.43(g).

(b) Piping. Underground piping that routinely contains regulated substances must be monitored for releases in a
manner that meets one of the following requirements:

(1) Piping installed on or before May 23, 2008 must meet one of the following:
(1) Pressurized piping. Underground piping that conveys regulated substances under pressure must:
(A) Be equipped with an automatic line leak detector conducted in accordance with Section 280.44(a);

(B) Have a line tightness test conducted in accordance with Section 280.44(b) or have monthly
monitoring conducted in accordance with Section 280.44(c).

(i1) Suction piping. Underground piping that conveys regulated substances under suction must either have
a line tightness test conducted at least every 3 years and in accordance with Section 280.44(b), or use a monthly
monitoring method conducted in accordance with Section 280.44(c). No release detection is required for suction
piping that is designed and constructed to meet the following standards:

(A) The below-grade piping operates at less than atmospheric pressure;
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(B) The below-grade piping is sloped so that the contents of the pipe will drain back into the storage tank
if the suction is released;

(C) Only one check valve is included in each suction line;
(D) The check valve is located directly below and as close as practical to the suction pump; and

(E) A method is provided that allows compliance with paragraphs (b)(1)(ii)(B) through (D) of this section
to be readily determined.

(2) Piping installed or replaced after May 23, 2008 must meet one of the following:

(i) Pressurized piping must be monitored for releases at least every 30 days in accordance with Section
280.43(g) and be equipped with an automatic line leak detector in accordance with Section 280.44(a).

(i1) Suction piping must be monitored for releases at least every 30 days in accordance with Section
280.43(g). No release detection is required for suction piping that meets paragraphs (b)(1)(ii)(A)through (E) of this
section.

SECTION 280.42. REQUIREMENTS FOR HAZARDOUS SUBSTANCE UST SYSTEMS.

Owners and operators of hazardous substance UST systems must provide containment that meets the following
requirements and monitor these systems using Section 280.43(g) at least every 30 days:

(a) Secondary containment systems must be designed, constructed and installed to:
(1) Contain regulated substances leaked from the primary containment until they are detected and removed;

(2) Prevent the release of regulated substances to the environment at any time during the operational life of
the UST system; and

(3) Be checked for evidence of a release at least every 30 days.
[Note to paragraph (a). The provisions of 40 CFR 265.193, Containment and Detection of
Releases, may be used to comply with these requirements for tanks installed on or before May 23,
2008.]
(b) Double-walled tanks must be designed, constructed, and installed to:
(1) Contain a leak from any portion of the inner tank within the outer wall; and
(2) Detect the failure of the inner wall.
(¢) External liners (including vaults) must be designed, constructed, and installed to:

(1) Contain 100 percent of the capacity of the largest tank within its boundary;

(2) Prevent the interference of precipitation or groundwater intrusion with the ability to contain or detect a
release of regulated substances; and

(3) Surround the tank completely (i.e., it is capable of preventing lateral as well as vertical migration of
regulated substances).
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(d) Underground piping must be equipped with secondary containment that satisfies the requirements of this
section (e.g., trench liners, double-walled pipe). In addition, underground piping that conveys regulated substances
under pressure must be equipped with an automatic line leak detector in accordance with Section 280.44(a).

(e) For hazardous substance UST systems installed on or before May 23, 2008 other methods of release detection
may be used if owners and operators:

(1) Demonstrate to the Department that an alternate method can detect a release of the stored substance as
effectively as any of the methods allowed in Sections 280.43(b) through (i) can detect a release of petroleum;

(2) Provide information to the Department on effective corrective action technologies, health risks, and
chemical and physical properties of the stored substance, and the characteristics of the UST site; and,

(3) Obtain approval from the Department to use the alternate release detection method before the installation
and operation of the new UST system.

SECTION 280.43. METHODS OF RELEASE DETECTION FOR TANKS.

Each method of release detection for tanks used to meet the requirements of Section 280.41 must be conducted
in accordance with the following:

(a) Inventory control. Inventory control is no longer considered an acceptable method of release detection.
Product inventory control (or another test of equivalent performance) must be conducted monthly to detect a release
of at least 1.0 percent of flow-through plus 130 gallons on a monthly basis in the following manner:

(1) Inventory volume measurements for regulated substance inputs, withdrawals, and the amount still
remaining in the tank are recorded each operating day;

(2) The equipment used is capable of measuring the level of product over the full range of the tank's height to
the nearest one-eighth of an inch;

(3) The regulated substance inputs are reconciled with delivery receipts by measurement of the tank inventory
volume before and after delivery;

(4) Deliveries and measurements are made through a drop tube that extends to within one foot of the tank
bottom;

(5) Product dispensing is metered and recorded within the local standards for meter calibration or an accuracy
of 6 cubic inches for every 5 gallons of product withdrawn; and

(6) The measurement of any water level in the bottom of the tank is made to the nearest one-eighth of an inch
at least once a month.

[Note to paragraph (a). Practices described in the American Petroleum Institute Recommended
Practice RP 1621, "Bulk Liquid Stock Control at Retail Outlets," may be used, where applicable,
as guidance in meeting the requirements of this paragraph (a).]

(b) Manual tank gauging. Manual tank gauging must meet the following requirements:

(1) Tank liquid level measurements are taken at the beginning and ending of a period of at least 36 hours
during which no liquid is added to or removed from the tank;
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(2) Level measurements are based on an average of two consecutive stick readings at both the beginning and
ending of the period,;

(3) The equipment used is capable of measuring the level of product over the full range of the tank's height to
the nearest one-eighth of an inch;

(4) A release is suspected and subject to the requirements of Subpart E if the variation between beginning and
ending measurements exceeds the ten gallon weekly or five gallon monthly standards; and,

(5) Only tanks of 550 gallons or less nominal capacity may use this as the sole method of release detection.
Tanks of greater than 550 gallons nominal capacity may not use this method to meet the requirements of this
subpart.

(c) Tank tightness testing. Tank tightness testing (or another test of equivalent performance) must be capable of
detecting a 0.1 gallon per hour leak rate from any portion of the tank that routinely contains product while
accounting for the effects of thermal expansion or contraction of the product, vapor pockets, tank deformation,
evaporation or condensation, and the location of the water table.

(d) Automatic tank gauging. Equipment for automatic tank gauging that tests for the loss of product and conducts
inventory control must meet the following requirements:

(1) The automatic product level monitor test can detect a 0.2 gallon per hour leak rate from any portion of the
tank that routinely contains product;

(2) The automatic tank gauging equipment must meet the inventory control (or other test of equivalent
performance) requirements of Section 280.43(a); and

(3) The test must be performed with the system operating in one of the following modes:
(1) In-tank static testing conducted at least once every 30 days; or
(i1)Continuous in-tank leak detection operating on an uninterrupted basis or operating within a process that
allows the system to gather incremental measurements to determine the leak status of the tank at least once every

30 days.

(e) Vapor monitoring. Testing or monitoring for vapors within the soil gas of the excavation zone must meet the
following requirements:

(1) The materials used as backfill are sufficiently porous (e.g., gravel, sand, crushed rock) to readily allow
diffusion of vapors from releases into the excavation area;

(2) The stored regulated substance, or a tracer compound placed in the tank system, is sufficiently volatile
(e.g., gasoline) to result in a vapor level that is detectable by the monitoring devices located in the excavation zone
in the event of a release from the tank;

(3) The measurement of vapors by the monitoring device is not rendered inoperative by the groundwater,
rainfall, or soil moisture or other known interferences so that a release could go undetected for more than 30 days;

(4) The level of background contamination in the excavation zone will not interfere with the method used to
detect releases from the tank;
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(5) The vapor monitors are designed and operated to detect any significant increase in concentration above
background of the regulated substance stored in the tank system, a component or components of that substance, or
a tracer compound placed in the tank system;

(6) In the UST excavation zone, the site is assessed in accordance with Section 280.45(a) to ensure compliance
with the requirements in paragraphs (e)(1) through (4) of this section and to establish the number and positioning
of monitoring wells that will detect releases within the excavation zone from any portion of the tank that routinely
contains product;

(7) Monitoring wells are clearly marked and secured to avoid unauthorized access and tampering; and
(8) Monitoring wells shall be sealed from the ground surface to the top of the filter pack.

(f) Groundwater monitoring. Testing or monitoring for liquids on the groundwater must meet the following
requirements:

(1) The regulated substance stored is immiscible in water and has a specific gravity of less than one;

(2) Groundwater is never more than 20 feet from the ground surface and the hydraulic conductivity of the
soil(s) between the UST system and the monitoring wells or devices is not less than 0.01 cm/sec (e.g., the soil
should consist of gravels, coarse to medium sands, coarse silts or other permeable materials);

(3) The slotted portion of the monitoring well casing must be designed to prevent migration of natural soils
or filter pack into the well and to allow entry of regulated substance on the water table into the well under both
high and low groundwater conditions;

(4) Monitoring wells shall be sealed from the ground surface to the top of the filter pack;
(5) Monitoring wells or devices intercept the excavation zone or are as close to it as is technically feasible;

(6) The continuous monitoring devices or manual methods used can detect the presence of at least one-eighth
of an inch of free product on top of the groundwater in the monitoring wells;

(7) Within and immediately below the UST system excavation zone, the site is assessed in accordance with
Section 280.45(a) to ensure compliance with the requirements in paragraphs (f)(1) through (5) of this section and
to establish the number and positioning of monitoring wells or devices that will detect releases from any portion
of the tank that routinely contains product; and

(8) Monitoring wells are clearly marked and secured to avoid unauthorized access and tampering.

(g) Interstitial monitoring. Interstitial monitoring between the UST system and a secondary barrier immediately
around or beneath it may be used, but only if the system is designed, constructed and installed to detect a leak from
any portion of the tank that routinely contains product and also meets one of the following requirements:

(1) For double-walled UST systems, the sampling or testing method can detect a leak through the inner wall
in any portion of the tank that routinely contains product;

(2) For UST systems with a secondary barrier within the excavation zone, the sampling or testing method
used can detect a leak between the UST system and the secondary barrier;

(1) The secondary barrier around or beneath the UST system consists of artificially constructed material that
is sufficiently thick and impermeable (at least 10" cm/sec for the regulated substance stored) to direct a leak to the
monitoring point and permit its detection;
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(1) The barrier is compatible with the regulated substance stored so that a leak from the UST system will
not cause a deterioration of the barrier allowing a release to pass through undetected;

(iii) For cathodically protected tanks, the secondary barrier must be installed so that it does not interfere
with the proper operation of the cathodic protection system;

(iv) The groundwater, soil moisture, or rainfall will not render the testing or sampling method used
inoperative so that a release could go undetected for more than 30 days;

(v) The site is assessed to ensure that the secondary barrier is always above the groundwater and not in a
25-year flood plain, unless the barrier and monitoring designs are for use under such conditions; and,

(vi) Monitoring wells are clearly marked and secured to avoid unauthorized access and tampering.

(3) For tanks with an internally fitted liner, an automated device can detect a leak between the inner wall of
the tank and the liner, and the liner is compatible with the substance stored.

(h) Statistical inventory reconciliation (SIR). Release detection methods based on the application of statistical
principles to inventory data similar to those described in Section 280.43(a), must be conducted monthly and meet
the following requirements:

(1) The method must be third party certified to satisfy the requirements of Section 280.43(i)(1);

(2) The methodology must specifically identify the results for each tank as "pass, fail, or inconclusive". The
results report must also identify the threshold, minimum detection level, and calculated leak rate for each tank
evaluated;

(3) SIR results must be reported in a format designated by the Department; and

(4) A leak is suspected and subject to the requirements of Subpart E for any results other than "pass."

(5) Report a quantitative result with a calculated leak rate;

(6) Be capable of detecting a leak rate of 0.2 gallon per hour or a release of 150 gallons within 30 days; and

(7) Use a threshold that does not exceed one-half the minimum detectible leak rate.

(i) Other methods. Any other type of release detection method, or combination of methods, can be used if:

(1) It can detect a 0.2 gallon per hour leak rate or a release of 150 gallons within a month with a probability
of detection of 0.95 and a probability of false alarm of 0.05; or

(2) The Department may approve another method if the owner and operator can demonstrate that the method
can detect a release as effectively as any of the methods allowed in paragraphs (¢) through (h) of this section. In
comparing methods, the Department shall consider the size of release that the method can detect and the frequency
and reliability with which it can be detected. If the method is approved, the owner and operator must comply with
any conditions imposed by the Department on its use to ensure the protection of human health and the environment.

SECTION 280.44. METHODS OF RELEASE DETECTION FOR PIPING.

Each method of release detection for piping used to meet the requirements of Section 280.41 must be conducted
in accordance with the following:
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(a) Automatic line leak detectors. Methods which alert the operator to the presence of a leak by restricting or
shutting off the flow of regulated substances through piping or triggering an audible or visual alarm may be used
only if they detect leaks of 3 gallons per hour at 10 pounds per square inch line pressure within 1 hour. An annual
test of the operation of the leak detector must be conducted in accordance with Section 280.40(a)(3).

(b) Line tightness testing. A periodic test of piping may be conducted only if it can detect a 0.1 gallon per hour
leak rate at one and one-half times the operating pressure.

(¢) Applicable tank methods. Except as described in Section 280.41(a), any of the methods in Section 280.43(e)
through (i) may be used if they are designed to detect a release from any portion of the underground piping that
routinely contains regulated substances.

SECTION 280.45. RELEASE DETECTION RECORDKEEPING.

All UST system owners and operators must maintain records in accordance with Section 280.34 demonstrating
compliance with all applicable requirements of this subpart. These records must include the following:

(a) All written performance claims pertaining to any release detection system used, and the manner in which
these claims have been justified or tested by the equipment manufacturer or installer, must be maintained for 5
years, or for another reasonable period of time determined by the Department, from the date of installation. Not
later than May 26, 2020, records of site assessments required under Section 280.43(e)(6) and (f)(7) must be
maintained for as long as the methods are used. Records of site assessments developed after May 26, 2017 must
be signed by a professional engineer or professional geologist, or equivalent licensed professional with experience
in environmental engineering, hydrogeology, or other relevant technical discipline acceptable to the Department;

(b) The results of any sampling, testing, or monitoring must be maintained for at least one year, or for another
reasonable period of time determined by the Department, except as follows:

(1) The results of annual operation tests conducted in accordance with Section 280.40(a)(3) must be
maintained for three years. At a minimum, the results must list each component tested, indicate whether each
component tested meets criteria in Section 280.40(a)(3) or needs to have action taken, and describe any action
taken to correct an issue;

(2) The results of tank tightness testing conducted in accordance with Section 280.43(c) must be retained
until the next test is conducted;

(3) For tank systems temporarily closed, records for the most recent 12 months of operation must be
maintained as follows:

(1) For one year after taking the system out of temporary closure status and returning regulated substances
to the system; or

(i1) As required by Section 280.45(b)(5) for systems subsequently permanently closed.

(4)The results of tank tightness testing, line tightness testing, and vapor monitoring using a tracer compound
placed in the tank system conducted in accordance with Section 280.252(d) must be retained until the next test is
conducted; and

(5) For tank systems permanently closed, records for the most recent 12 months of operation must be
maintained with the results of the site assessment required in Section 280.72 and maintained in accordance with
the requirements of Section 280.74; and
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(c) Written documentation of all calibration, maintenance, and repair of release detection equipment permanently
located on-site must be maintained for at least one year after the servicing work is completed, or for another
reasonable time period determined by the Department. Any schedules of required calibration and maintenance
provided by the release detection equipment manufacturer must be retained for 5 years from the date of installation.

SUBPART E
Release Reporting, Investigation, and Confirmation

SECTION 280.50. REPORTING OF SUSPECTED RELEASES.

Owners and operators of UST systems must report to the Department within 24 hours and follow the procedures
in Section 280.52 for any of the following conditions:

(a) The discovery by owners and operators or others of released regulated substances at the UST site or in the
surrounding area (such as the presence of free product or vapors in soils, basements, sewer and utility lines, and
nearby surface water).

(b) Unusual operating conditions observed by owners and operators (such as the erratic behavior of product
dispensing equipment, the sudden loss of product from the UST system, an unexplained presence of water in the
tank, or liquid in the interstitial space of secondarily contained systems), unless:

(1)The system equipment or component is found not to be releasing regulated substances to the environment;

(2)Any defective system equipment or component is immediately repaired or replaced; and

(3)For secondarily contained systems, except as provided for in Section 280.43(g)(2)(iv), any liquid in the
interstitial space not used as part of the interstitial monitoring method (for example, brine filled) is immediately

removed.

(c) Monitoring results, including investigation of an alarm, from a release detection method required under
Sections 280.41 and 280.42 that indicate a release may have occurred unless:

(1) The monitoring device is found to be defective, and is immediately repaired, recalibrated or replaced, and
additional monitoring does not confirm the initial result;

(2) The leak is contained in the secondary containment and:

(1)Except as provided for in Section 280.43(g)(2)(iv), any liquid in the interstitial space not used as part of
the interstitial monitoring method (for example, brine filled) is immediately removed; and

(ii)Any defective system equipment or component is immediately repaired or replaced;

(3)The alarm was investigated and determined to be a non-release event (for example, from a power surge or
caused by filling the tank during release detection testing).

SECTION 280.51. INVESTIGATION DUE TO OFF-SITE IMPACTS.

When required by the Department, owners and operators of UST systems must follow the procedures in Section
280.52 to determine if the UST system is the source of off-site impacts. These impacts include the discovery of
regulated substances (such as the presence of free product or vapors in soils, basements, sewer and utility lines,
and nearby surface and drinking waters) that has been observed by the Department or brought to its attention by
another party.
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SECTION 280.52. RELEASE INVESTIGATION AND CONFIRMATION STEPS.

Unless corrective action is initiated in accordance with Subpart F, owners and operators must immediately
investigate and confirm all suspected releases of regulated substances requiring reporting under Section 280.50
within 7 days, or another reasonable time period specified by the Department, using either the following steps or
another procedure approved by the Department:

(a) System test. Owners and operators must conduct tests (according to the requirements for tightness testing in
Sections 280.43(c) and 280.44(b), or as appropriate, secondary containment testing described in Section
280.33(d)).

(1) The test must determine whether:

(1) A leak exists in that portion of the tank that routinely contains product, or the attached delivery piping,
or both; or

(ii) A breach of either wall of the secondary containment has occurred.

(2) If the system test confirms a leak into the interstice or a release, owners and operators must repair, replace,
upgrade, or close the UST system. In addition, owners and operators must begin corrective action in accordance
with Subpart F of this part if the test results for the system, tank, or delivery piping indicate that a release exists.

(3) Further investigation is not required if the test results for the system, tank, and delivery piping do not
indicate that a release exists and if environmental contamination is not the basis for suspecting a release.

(4) Owners and operators must conduct a site check as described in paragraph (b) of this section if the test
results for the system, tank, and delivery piping do not indicate that a release exists but environmental
contamination is the basis for suspecting a release.

(b) Site check. Owners and operators must measure for the presence of a release where contamination is most
likely to be present at the UST site. In selecting sample types, sample locations, and measurement methods, owners
and operators must consider the nature of the stored substance, the type of initial alarm or cause for suspicion, the
type of backfill, the depth of groundwater, and other factors appropriate for identifying the presence and source of
the release. Results of the site check, including but not limited to all items listed above, must be submitted in a
format as approved by the Department.

(1) If the test results for the excavation zone or the UST site indicate that a release has occurred, owners and
operators must begin corrective action in accordance with Subpart F of this part;

(2) If the test results for the excavation zone or the UST site do not indicate that a release has occurred, further
investigation is not required.

SECTION 280.53. REPORTING AND CLEANUP OF SPILLS AND OVERFILLS.

(a) Owners and operators of UST systems must contain and immediately clean up a spill or overfill and report
to the Department within 24 hours and begin corrective action in accordance with Subpart F of this part in the
following cases:

(1) Spill or overfill of petroleum that results in a release to the environment that exceeds 25 gallons or another
reasonable amount specified by the Department, or that causes a sheen on nearby surface water; and

(2) Spill or overfill of a hazardous substance that results in a release to the environment that equals or exceeds
its reportable quantity under CERCLA (40 CFR Part 302).
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[Note to paragraph (a). Pursuant to Sections 302.6 and 355.40 of this chapter, a release of a
hazardous substance equal to or in excess of its reportable quantity must also be reported
immediately (rather than within 24 hours) to the National Response Center under sections 102
and 103 of the Comprehensive Environmental Response, Compensation, and Liability Act of
1980 and to appropriate state and local authorities under Title III of the Superfund Amendments
and Reauthorization Act of 1986.]

(b) Owners and operators of UST systems must contain and immediately clean up a spill or overfill of petroleum
that is less than 25 gallons or another reasonable amount specified by the Department, and a spill or overfill of a
hazardous substance that is less than the reportable quantity. If cleanup cannot be accomplished within 24 hours
owners and operators must immediately notify the Department.

SUBPART F
Release Response and Corrective Action for UST Systems Containing Petroleum or Hazardous Substances

SECTION 280.60. GENERAL.

Owners and operators of petroleum or hazardous substance UST systems must, in response to a confirmed
release from the UST system, comply with the requirements of this subpart except for USTs excluded under Section
280.10(b) and UST systems subject to RCRA Subtitle C corrective action requirements under Section 3004(u) of
the Resource Conservation and Recovery Act, as amended.

SECTION 280.61. INITIAL RESPONSE.

Upon confirmation of a release in accordance with Section 280.52 or after a release from the UST system is
identified in any other manner, owners and operators must perform the following initial response actions within 24
hours of a release:

(a) Report the release to the Department (e.g., by telephone or electronic mail);

(b) Take immediate action to prevent any further release of the regulated substance into the environment; and

(¢) Identify and mitigate fire, explosion, and vapor hazards.

SECTION 280.62. INITIAL ABATEMENT MEASURES AND SITE CHECK.

(a) Unless directed to do otherwise by the Department, owners and operators must perform the following
abatement measures:

(1) Remove as much of the regulated substance from the UST system as is necessary to prevent further release
to the environment;

(2) Visually inspect any aboveground releases or exposed belowground releases and prevent further migration
of the released substance into surrounding soils and groundwater;

(3) Continue to monitor and mitigate any additional fire and safety hazards posed by vapors or free product
that have migrated from the UST excavation zone and entered into subsurface structures (such as sewers or
basements);

(4) Remedy hazards posed by contaminated soils that are excavated or exposed as a result of release
confirmation, site investigation, abatement, or corrective action activities. If these remedies include treatment or
disposal of soils, the owner and operator must comply with applicable state and local requirements;
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(5) Measure for the presence of a release where contamination is most likely to be present at the UST site,
unless the presence and source of the release have been confirmed in accordance with the site check required by
Section 280.52(b) or the closure site assessment of Section 280.72(a). In selecting sample types, sample locations,
and measurement methods, the owner and operator must consider the nature of the stored substance, the type of
backfill, depth to groundwater and other factors as appropriate for identifying the presence and source of the
release; and

(6) Investigate to determine the possible presence of free product, and begin free product removal as soon as
practicable and in accordance with Section 280.64.

(b) Within 20 days after release confirmation, or within another reasonable period of time determined by the
Department, owners and operators must submit a report to the Department summarizing the initial abatement steps
taken under paragraph (a) of this section and any resulting information or data.

SECTION 280.63. INITIAL SITE CHARACTERIZATION.

(a) Unless directed to do otherwise by the Department, owners and operators must assemble information about
the site and the nature of the release, including information gained while confirming the release or completing the
initial abatement measures in Sections 280.60 and 280.61. This information must include, but is not necessarily
limited to the following:

(1) Data on the nature and estimated quantity of release;

(2) Data from available sources and/or site investigations concerning the following factors: Surrounding
populations, water quality, use and approximate locations of wells potentially affected by the release, subsurface
soil conditions, locations of subsurface sewers, climatological conditions, and land use;

(3) Results of the site check required under Section 280.62(a)(5); and

(4) Results of the free product investigations required under Section 280.62(a)(6), to be used by owners and
operators to determine whether free product must be recovered under Section 280.64.

(b) Within 45 days of release confirmation or another reasonable period of time determined by the Department,
owners and operators must submit the information collected in compliance with paragraph (a) of this section to the
Department in a manner that demonstrates its applicability and technical adequacy, or in a format and according to
the schedule required by the Department.

SECTION 280.64. FREE PRODUCT REMOVAL.

At sites where investigations under Section 280.62(a)(6) indicate the presence of free product, owners and
operators must remove free product to the maximum extent practicable as determined by the Department while
continuing, as necessary, any actions initiated under Sections 280.61 through 280.63, or preparing for actions
required under Sections 280.65 through 280.66. In meeting the requirements of this section, owners and operators
must:

(a) Conduct free product removal in a manner that minimizes the spread of contamination into previously
uncontaminated zones by using recovery and disposal techniques appropriate to the hydrogeologic conditions at
the site, and that properly treats, discharges or disposes of recovery byproducts in compliance with applicable local,
state, and federal regulations;

(b) Use abatement of free product migration as a minimum objective for the design of the free product removal
system,;
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(c) Handle any flammable products in a safe and competent manner to prevent fires or explosions; and

(d) Unless directed to do otherwise by the Department, prepare and submit to the Department, within 45 days
after confirming a release, a free product removal report that provides at least the following information:

(1) The name of the person(s) responsible for implementing the free product removal measures;

(2) The estimated quantity, type, and thickness of free product observed or measured in wells, boreholes, and
excavations;

(3) The type of free product recovery system used;

(4) Whether any discharge will take place on-site or off-site during the recovery operation and where this
discharge will be located;

(5) The type of treatment applied to, and the effluent quality expected from, any discharge;
(6) The steps that have been or are being taken to obtain necessary permits for any discharge; and
(7) The disposition of the recovered free product.

SECTION 280.65. INVESTIGATIONS FOR SOIL AND GROUNDWATER CLEANUP.

(a) In order to determine the full extent and location of soils contaminated by the release and the presence and
concentrations of dissolved product contamination in the groundwater, owners and operators must conduct
investigations of the release, the release site, and the surrounding area possibly affected by the release if any of the
following conditions exist:

(1) There is evidence that groundwater wells have been affected by the release (e.g., as found during release
confirmation or previous corrective action measures);

(2) Free product is found to need recovery in compliance with Section 280.64;

(3) There is evidence that contaminated soils may be in contact with groundwater (e.g., as found during
conduct of the initial response measures or investigations required under Sections 280.60 through 280.64); and

(4) The Department requests an investigation, based on the potential effects of contaminated soil or
groundwater on nearby surface water and groundwater resources.

(b) Owners and operators must submit the information collected under paragraph (a) of this section as soon as
practicable or in accordance with a schedule established by the Department.

SECTION 280.66. CORRECTIVE ACTION PLAN.

(a) At any point after reviewing the information submitted in compliance with Sections 280.61 through 280.63,
the Department may require owners and operators to submit additional information or to develop and submit a
corrective action plan for responding to contaminated soils and groundwater. If a plan is required, owners and
operators must submit the plan according to a schedule and format established by the Department. Alternatively,
owners and operators may, after fulfilling the requirements of Sections 280.61 through 280.63, choose to submit a
corrective action plan for responding to contaminated soil and groundwater. In either case, owners and operators
are responsible for submitting a plan that provides for adequate protection of human health and the environment as
determined by the Department, and must modify their plan as necessary to meet this standard.
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(b) The Department will approve the corrective action plan only after ensuring that implementation of the plan
will adequately protect human health, safety, and the environment. In making this determination, the Department
should consider the following factors as appropriate:

(1) The physical and chemical characteristics of the regulated substance, including its toxicity, persistence,
and potential for migration;

(2) The hydrogeologic characteristics of the facility and the surrounding area;

(3) The proximity, quality, and current and future uses of nearby surface water and groundwater;
(4) The potential effects of residual contamination on nearby surface water and groundwater;

(5) An exposure assessment; and

(6) Any information assembled in compliance with this subpart.

(¢) Upon approval of the corrective action plan or as directed by the Department, owners and operators must
implement the plan, including modifications to the plan made by the Department. They must monitor, evaluate,
and report the results of implementing the plan in accordance with a schedule and in a format established by the
Department.

(d) Owners and operators may, in the interest of minimizing environmental contamination and promoting more
effective cleanup, begin cleanup of soil and groundwater before the corrective action plan is approved provided
that they:

(1) Notify the Department of their intention to begin cleanup;

(2) Comply with any conditions imposed by the Department, including halting cleanup or mitigating adverse
consequences from cleanup activities; and

(3) Incorporate these self-initiated cleanup measures in the corrective action plan that is submitted to the
Department for approval.

SECTION 280.67. PUBLIC PARTICIPATION.

(a) For each confirmed release that requires a corrective action plan, the Department must provide notice to the
public by means designed to reach those members of the public directly affected by the release and the planned
corrective action. This notice may include, but is not limited to, public notice in local newspapers, block
advertisements, public service announcements, publication in a state register, letters to individual households, or
personal contacts by field staff.

(b) The Department must ensure that site release information and decisions concerning the corrective action plan
are made available to the public for inspection upon request.

(c) Before approving a corrective action plan, the Department may hold a public meeting to consider comments
on the proposed corrective action plan if there is sufficient public interest, or for any other reason.

(d) The Department must give public notice that complies with paragraph (a) of this section if implementation
of an approved corrective action plan does not achieve the established cleanup levels in the plan and termination
of that plan is under consideration by the Department.
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SUBPART G
Out-of-Service UST Systems and Closure

SECTION 280.70. TEMPORARY CLOSURE.

(a) When an UST system is temporarily closed, owners and operators must continue operation and
maintenance of corrosion protection in accordance with Section 280.31, and any release detection in accordance
with Subparts D and K of this part. Subparts E and F of this part must be complied with if a release is suspected
or confirmed. However, release detection and release detection operation and maintenance testing and
inspections in Subparts C and D of this part are not required as long as the UST system is empty. The UST
system is empty when all materials have been removed using commonly employed practices so that no more
than 2.5 centimeters (one inch) of residue, or 0.3 percent by weight of the total capacity of the UST system,
remain in the system. In addition, spill and overfill operation and maintenance testing and inspections in Subpart
C of this part are not required.

(b) When an UST system is temporarily closed for 3 months or more, owners and operators must also comply
with the following requirements:

(1) Leave vent lines open and functioning; and
(2) Cap and secure all other lines, pumps, manways, and ancillary equipment.

(c) When an UST system is temporarily closed for more than 12 months, owners and operators must permanently
close the UST system if it does not meet either performance standards in Section 280.20 for new UST systems or
the upgrading requirements in Section 280.21, except that the spill and overfill equipment requirements do not
have to be met. Owners and operators must permanently close the substandard UST systems at the end of this
12-month period in accordance with Sections 280.71 through 280.74, unless the Department provides an extension
of the 12-month temporary closure period. Owners and operators must complete a site assessment in accordance
with Section 280.72 before such an extension can be applied for.

(d) When an UST system is temporarily closed, owners and operators must maintain records in accordance with
Section 280.45(b)(3).

SECTION 280.71. PERMANENT CLOSURE AND CHANGES-IN-SERVICE.

(a) At least 30 days before beginning either permanent closure or a change-in-service under paragraphs (b) and
(c) of this section, or within another reasonable time period determined by the Department, owners and operators
must notify the Department in writing of their intent to permanently close or make the change-in-service, unless
such action is in response to corrective action. At least 30 days before replacing previously installed piping or
previously installed dispensers, owners and operators must notify the Department in writing of their intent. The
required assessment of the excavation zone under Section 280.72 must be performed after notifying the Department
but before completion of the permanent closure or a change-in-service.

(b) To permanently close a tank, owners and operators must empty and clean it by removing all liquids and
accumulated sludges. All tanks taken out of service permanently must be removed from the ground, filled with
an inert solid material, or closed in place in a manner approved by the Department.

(c) Continued use of an UST system to store a non-regulated substance is considered a change-in-service. Before
a change-in-service, owners and operators must empty and clean the tank by removing all liquid and accumulated
sludge and conduct a site assessment in accordance with Section 280.72. A change-in-service also includes
switching from a non-regulated substance to a regulated substance.
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[Note to Section 280.71. The following cleaning and closure procedures may be used to comply
with this section:

(A) American Petroleum Institute Recommended Practice RP 1604, "Closure of Underground
Petroleum Storage Tanks";

(B) American Petroleum Institute Standard 2015, "Safe Entry and Cleaning of Petroleum
Storage Tanks, Planning and Managing Tank Entry From Decommissioning Through
Recommissioning";

(C) American Petroleum Institute Recommended Practice 2016, "Guidelines and Procedures for
Entering and Cleaning Petroleum Storage Tanks";

(D) American Petroleum Institute Recommended Practice RP 1631, ‘‘Interior Lining and
Periodic Inspection of Underground Storage Tanks,”” may be used as guidance for compliance
with this section;

(E) National Fire Protection Association Standard 326, ‘‘Standard for the Safeguarding of Tanks
and Containers for Entry, Cleaning, or Repair’’; and

(F)National Institute for Occupational Safety and Health Publication 80-106, ‘‘Criteria for a
Recommended Standard . . . Working in Confined Space’” may be used as guidance for conducting
safe closure procedures at some hazardous substance tanks.]

SECTION 280.72. ASSESSING THE SITE AT CLOSURE OR CHANGE-IN-SERVICE AND
REPORTING REQUIREMENTS.

(a) Before permanent closure or a change-in-service is completed, owners and operators must measure for the
presence of a release where contamination is most likely to be present at the UST site. In selecting sample types,
sample locations, and measurement methods, owners and operators must consider the method of closure, the nature
of the stored substance, the type of backfill, the depth to groundwater, and other factors appropriate for identifying
the presence of a release. The requirements of this section are satisfied if one of the external release detection
methods allowed in Section 280.43(e) and (f) is operating in accordance with the requirements in Section 280.43
at the time of closure or change-in-service, and indicates no release has occurred.

(b) If contaminated soils, contaminated groundwater, or free product as a liquid or vapor is discovered under
paragraph (a) of this section, or by any other manner, owners and operators must begin corrective action in
accordance with Subpart F of this part.

(c) Owners and operators must submit the information collected in compliance with paragraph (a) of this section,
on a form supplied by the Department or an approved substitute, to the Department not later than 60 days after the
tank has been either removed from the ground or filled with an inert solid material.

SECTION 280.73. APPLICABILITY TO PREVIOUSLY CLOSED UST SYSTEMS.

When directed by the Department, the owner and operator of an UST system permanently closed before
December 22, 1988, must access the excavation zone and close the UST system in accordance with this subpart if
releases from the UST may, in the judgment of the Department, pose a current or potential threat to human health
and the environment.
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SECTION 280.74. CLOSURE RECORDS.

Owners and operators must maintain records in accordance with Section 280.34 that are capable of
demonstrating compliance with closure requirements under this subpart. The results of the excavation zone
assessment required in Section 280.72 must be maintained for at least three years after completion of permanent
closure or change-in-service in one of the following ways:

(a) By the owners and operators who took the UST system out of service;
(b) By the current owners and operators of the UST system site; or
(c) By submitting these records to the Department if they cannot be maintained at the closed facility.

SUBPARTH
Financial Responsibility

SECTION 280.90. APPLICABILITY.

(a) This subpart applies to owners and operators of all petroleum underground storage tank (UST) systems in
South Carolina except as otherwise provided in this section.

(b) Owners and operators of petroleum UST systems are subject to these requirements in accordance with
Section 280.91.

(c) State and Federal government entities whose debts and liabilities are the debts and liabilities of a state or
the United States are exempt from the requirements of this subpart.

(d) The requirements of this subpart do not apply to owners and operators of any UST system described in
Section 280.10(b), (c)(1), (c)(3), or (c)(4).

(e) If the owner and operator of a petroleum UST are separate persons, only one person is required to
demonstrate financial responsibility; however, both parties are liable in the event of noncompliance. Regardless
of which party complies, the date set for compliance at a particular facility is determined by the characteristics
of the owner as set forth in Section 280.91.

SECTION 280.91. COMPLIANCE DATES.

[Note. Pursuant to 40 CFR Part 280, Vol. 58, No. 31 of February 18, 1993, the Federal
Regulation entitled "Underground Storage Tanks Containing Petroleum--Financial
Responsibility Requirements; Final Rule" became effective one year after its date of publication.
The federal regulation thus became effective on February 18, 1994.]

As enacted by Title 44, Chapter 2, of the 1976 South Carolina Code of Laws, the State Underground Petroleum
Environmental Response Bank Act (hereafter referred to as the SUPERB Act), all petroleum UST owners or
operators are required to comply with the requirements of this subpart. Compliance with this subpart was
required on September 22, 1995. Previously deferred UST systems must comply with the requirements of this
subpart according to the schedule in Section 280.251(a).

SECTION 280.92. DEFINITION OF TERMS.
When used in this subpart, the following terms shall have the meanings given below:
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(a) "Accidental release" means any sudden or nonsudden release of petroleum from an UST that results in a
need for corrective action and/or compensation for bodily injury or property damage neither expected nor
intended by the UST owner or operator.

(b) "Bodily injury" shall have the meaning given to this term by applicable South Carolina law; however, this
term shall not include those liabilities which, consistent with standard insurance industry practices, are excluded
from coverage in liability insurance policies for bodily injury.

(c) "Chief Financial Officer", in the case of local government owners and operators, means the individual with
the overall authority and responsibility for the collection, disbursement, and use of funds by the local
government. In the case of non-government owners and operators, the corporate officer officially designated as
the Chief Financial Officer or functionally equivalent most senior financial officer. The Chief Financial Officer
is the person who signs United States Securities and Exchange Commission (“SEC”) submissions or the
equivalent.

(d) "Controlling interest" means direct ownership of at least 50 percent of the voting stock of another entity.
(e) "Department" refers to the South Carolina Department of Health and Environmental Control.

(f) "Financial reporting year" means the latest consecutive twelve-month period for which any of the following
reports used to support a financial test is prepared: (1) a 10-K report submitted to the SEC; (2) an annual report
of tangible net worth submitted to Dun and Bradstreet; or (3) annual reports submitted to the Energy Information
Administration or the Rural Utilities Service.

[Note to the definition of “financial reporting year.” "Financial reporting year" may thus
comprise a fiscal or a calendar year period.]

(g) "Legal defense cost" is any expense that an owner or operator or provider of financial assurance incurs in
defending against claims or actions brought: (1) by the Environmental Protection Agency (EPA) or the state of
South Carolina to require corrective action or to recover the costs of corrective action; (2) by or on behalf of a
third party for bodily injury or property damage caused by an accidental release; or (3) by any person to enforce
the terms of a financial assurance mechanism.

(h) “Local government” shall have the meaning given this term by applicable state law and includes Indian
tribes. The term is generally intended to include: (1) counties, municipalities, townships, separately chartered
and operated special districts (including local government public transit systems and redevelopment authorities),
and independent school districts authorized as governmental bodies by state charter or constitution; and (2)
special districts and independent school districts established by counties, municipalities, townships, and other
general purpose governments to provide essential services.

(i) "Occurrence" means an accident, including continuous or repeated exposure to conditions, which results
in a release from an UST.

[Note to the definition of “Occurrence.” This definition is intended to assist in the understanding
of these regulations and is not intended either to limit the meaning of "occurrence" in a way that
conflicts with standard insurance usage or to prevent the use of other standard insurance terms
in place of "occurrence."]

() "Owner or operator," when the owner or operator are separate parties, refers to the party that is obtaining
or has obtained financial assurances.

(k) "Petroleum marketing facilities" include all facilities at which petroleum is produced or refined and all
facilities from which petroleum is sold or transferred to other petroleum marketers or to the public.
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(1) "Petroleum marketing firms" are all firms owning petroleum marketing facilities. Firms owning other types
of facilities with USTSs as well as petroleum marketing facilities are considered to be petroleum marketing firms.

(m) "Property damage" shall have the meaning given this term by applicable South Carolina law. This term
shall not include those liabilities which, consistent with standard insurance industry practices, are excluded from
coverage in liability insurance policies for property damage. However, such exclusions for property damage
shall not include corrective action associated with releases from tanks which are covered by the policy.

(n) "Provider of financial assurance" means an entity that provides financial assurance to an owner or operator
of an underground storage tank through one of the mechanisms listed in Sections 280.95 through 280.107,
including a guarantor, insurer, risk retention group, surety, issuer of a letter of credit, issuer of a state-required
mechanism, or a state.

(o) "SCUSTCR" refers to the South Carolina Underground Storage Tank Control Regulations, promulgated
pursuant to Section 44-2-50 of the 1976 South Carolina Code of Laws and enacted in March, 1990.

(p) "Substantial business relationship" means the extent of a business relationship necessary under applicable
South Carolina law to make a guarantee contract issued incident to that relationship valid and enforceable. A
guarantee contract is issued "incident to that relationship" if it arises from and depends on existing economic
transactions between the guarantor and the owner or operator.

(q) "Substantial compliance" as stated in Section 44-2-20(14) of the 1976 Code of Laws, as amended, means
that an UST owner or operator has demonstrated a good faith effort to comply with regulations necessary and
essential in preventing releases, in facilitating their early detection, and in mitigating their impact on public
health and the environment.

(r) "Substantial governmental relationship" means the extent of a governmental relationship necessary under
applicable South Carolina law to make an added guarantee contract issued incident to that relationship valid and
enforceable. A guarantee contract is issued "incident to that relationship" if it arises from a clear commonality
of interest in the event of an UST release such as coterminous boundaries, overlapping constituencies, common
groundwater aquifer, or other relationship other than monetary compensation that provides a motivation for the
guarantor to provide a guarantee.

(s) "Tangible net worth" means the tangible assets that remain after deducting liabilities; such assets do not
include intangibles such as goodwill and rights to patents or royalties. For purposes of this definition, "assets"
means all existing and all probable future economic benefits obtained or controlled by a particular entity as a
result of past transactions.

(t)"Termination" under Section 280.97(b)(1) and (2) means only those changes that could result in a gap in
coverage as where the insured has not obtained substitute coverage or has obtained substitute coverage with a
different retroactive date than the retroactive date of the original policy.

SECTION 280.93. AMOUNT AND SCOPE OF REQUIRED FINANCIAL RESPONSIBILITY.

[Note: The SUPERB Account and the SUPERB Financial Responsibility Fund, described in
Section 280.101, may be used to meet the South Carolina financial responsibility requirements
for corrective action and third party liability, respectively, when used in conjunction with the
owner or operator responsibilities given in Section 280.101.]

(a) Owners or operators of petroleum USTs must demonstrate financial responsibility for taking corrective
action and for compensating third parties for bodily injury and property damage caused by accidental releases
arising from the operation of petroleum USTs in at least the following per-occurrence amounts:
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(1) For owners or operators of petroleum USTs that are located at petroleum marketing facilities, or that
handle an average of more than 10,000 gallons of petroleum per month based on annual throughput for the
previous calendar year; $1 million.

(2) For all other owners or operators of petroleum USTs; $500,000.

(b) Owners or operators of petroleum USTs must demonstrate financial responsibility for taking corrective
action and for compensating third parties for bodily injury and property damage caused by accidental releases
arising from the operation of petroleum USTs in at least the following annual aggregate amounts:

(1) For owners or operators of 1 to 100 petroleum USTs, $1 million; and
(2) For owners or operators of 101 or more petroleum USTs, $2 million.

(¢) For the purposes of paragraphs (b) and (f) of this section, only, "a petroleum UST" means a single
containment unit and does not mean combinations of single containment units.

(d) Except as provided in paragraph (e) of this section, if the owner or operator uses separate mechanisms or
separate combinations of mechanisms to demonstrate financial responsibility for:

(1) Taking corrective action;

(2) Compensating third parties for bodily injury and property damage caused by sudden accidental releases;
or

(3) Compensating third parties for bodily injury and property damage caused by nonsudden accidental
releases, the amount of assurance provided by each mechanism or combination of mechanisms must be in the
full amount specified in paragraphs (a) and (b) of this section.

(e) If an owner or operator uses separate mechanisms or separate combinations of mechanisms to demonstrate
financial responsibility for different petroleum USTs, the annual aggregate required shall be based on the number
of tanks covered by each such separate mechanism or combination of mechanisms.

(f) Owners or operators shall review the amount of aggregate assurance provided whenever additional
petroleum USTs are acquired or installed. If the number of petroleum USTs for which assurance must be
provided exceeds 100, the owner or operator shall demonstrate financial responsibility in the amount of at least
$2 million of annual aggregate assurance by the anniversary of the date on which the mechanism demonstrating
financial responsibility became effective. If assurance is being demonstrated by a combination of mechanisms,
the owner or operator shall demonstrate financial responsibility in the amount of at least $2 million of annual
aggregate assurance by the first-occurring effective date anniversary of any one of the mechanisms combined
(other than a financial test or guarantee) to provide assurance.

(g) The amounts of assurance required under this section exclude legal defense costs.

(h) The required per-occurrence and annual aggregate coverage amounts do not in any way limit the liability
of the owner or operator.

SECTION 280.94. ALLOWABLE MECHANISMS AND COMBINATIONS OF MECHANISMS.

(a) Subject to the limitations of paragraphs (b) and (c) of this section:
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(1) An owner or operator, including a local government owner or operator, may use any one or combination
of the mechanisms listed in Sections 280.95 through 280.103 to demonstrate financial responsibility under this
subpart for one or more USTs; and

(2) A local government owner or operator may use any one or combination of the mechanisms listed in
Sections 280.104 through 280.107 to demonstrate financial responsibility under this subpart for one or more
USTs.

(b) An owner or operator may use a guarantee under Section 280.96 or surety bond under Section 280.98 to
establish financial responsibility only if the South Carolina Attorney General has (have) submitted a written
statement to the Department that a guarantee or surety bond executed as described in this section is a legally
valid and enforceable obligation in South Carolina.

(c) An owner or operator may use self-insurance in combination with a guarantee only if, for the purpose of
meeting the requirements of the financial test under this rule, the financial statements of the owner or operator
are not consolidated with the financial statements of the guarantor.

SECTION 280.95. FINANCIAL TEST OF SELF-INSURANCE.

(a) An owner or operator, and/or guarantor, may satisfy the requirements of Section 280.93 by passing a
financial test as specified in this section. To pass the financial test of self-insurance, the owner or operator, and/or
guarantor must meet the criteria of paragraph (b) or (c) of this section based on year-end financial statements for
the latest completed fiscal year.

(b)(1) The owner or operator, and/or guarantor, must have a tangible net worth of at least ten times:

(i) The total of the applicable aggregate amount required by Section 280.93, based on the number of
USTs for which a financial test is used to demonstrate financial responsibility to EPA under this section or to
the Department;

(ii)) The sum of the corrective action cost estimates, the current closure and post-closure care cost
estimates, and amount of liability coverage for which a financial test is used to demonstrate financial
responsibility to EPA under 40 CFR Parts 264.101, 264.143, 264.145, 265.143, 265.145, 264.147, and 265.147
and to the Department (subsequent to authorization by EPA under 40 CFR Part 271); and

(ii1) The sum of current plugging and abandonment cost estimates for which a financial test is used to
demonstrate financial responsibility to EPA under 40 CFR Part 144.63 and to the Department (subsequent to
authorization by EPA under 40 CFR Part 145).

(2) The owner or operator, and/or guarantor, must have a tangible net worth of at least $10 million.

(3) The owner or operator, and/or guarantor, must have a letter signed by the chief financial officer worded
as specified in paragraph (d) of this section.

(4) The owner or operator, and/or guarantor, must either:

(1) File financial statements annually with the U.S. Securities and Exchange Commission, the Energy
Information Administration, or the Rural Utilities Service; or

(i1) Report annually the firm's tangible net worth to Dun and Bradstreet, and Dun and Bradstreet must
have assigned the firm a financial strength rating of 4A or 5A.
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(5) The firm's year-end financial statements, if independently audited, cannot include an adverse auditor's
opinion, a disclaimer of opinion, or a "going concern" qualification.

(c)(1) The owner or operator, and/or guarantor must meet the financial test requirements of 40 CFR
264.147(f)(1), substituting the appropriate amounts specified in Sections 280.93(b)(1) and (2) for the "amount
of liability coverage" each time specified in that section.

(2) The fiscal year-end financial statements of the owner or operator, and/or guarantor, must be examined
by an independent certified public accountant and be accompanied by the accountant's report of the examination.

(3) The firm's year-end financial statements cannot include an adverse auditor's opinion, a disclaimer of
opinion, or a "going concern" qualification.

(4) The owner or operator, and/or guarantor, must have a letter signed by the chief financial officer, worded
as specified in paragraph (d) of this section.

(5) If the financial statements of the owner or operator, and/or guarantor, are not submitted annually to the
U.S. Securities and Exchange Commission, the Energy Information Administration or the Rural Utilities
Service, the owner or operator, and/or guarantor, must obtain a special report by an independent certified public
accountant stating that:

(1) He has compared the data that the letter from the chief financial officer specifies as having been
derived from the latest year-end financial statements of the owner or operator, and/or guarantor, with the amounts
in such financial statements; and

(i1) In connection with that comparison, no matters came to his attention which caused him to believe
that the specified data should be adjusted.

(d) To demonstrate that it meets the financial test under paragraph (b) or (c¢) of this section, the chief financial
officer of the owner or operator, or guarantor, must sign, within 120 days of the close of each financial reporting
year, as defined by the twelve-month period for which financial statements used to support the financial test are
prepared, a letter worded exactly as follows, except that the instructions in brackets are to be replaced by the
relevant information and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I am the chief financial officer of [insert: name and address of the owner or operator, or guarantor]. This letter
is in support of the use of [insert: "the financial test of self-insurance," and/or "guarantee"] to demonstrate
financial responsibility for [insert: "taking corrective action" and/or "compensating third parties for bodily injury
and property damage"] caused by [insert: "sudden accidental releases" or "nonsudden accidental releases" or
“accidental releases’] in the amount of at least [insert: dollar amount] per occurrence and [insert: dollar amount]
annual aggregate arising from operating (an) underground storage tank(s).

Underground storage tanks at the following South Carolina facilities are assured by this financial test by this
[insert: "owner or operator,” and/or "guarantor"]: [List for each facility: the name and address of the facility
where tanks assured by this financial test are located, and whether tanks are assured by this financial test. If
separate mechanisms or combinations of mechanisms are being used to assure any of the tanks at this facility,
list each tank assured by this financial test by the tank identification number provided in the notification
submitted pursuant to R.61-92.280.22.]

A [insert: "financial test," and/or "guarantee"] is also used by this [insert: "owner or operator," or "guarantor" ]
to demonstrate evidence of financial responsibility in the following amounts under other EPA regulations or
state programs authorized by EPA under 40 CFR Parts 271 and 145:
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EPA Regulation: Amount

Closure (Sections 264.143 and 265.143).....cccceecevvierienieneecre e $
Post-Closure Care (Sections 264.145 and 265.145)......ccceevevvevveneennen. $
Liability Coverage (Sections 264.147 and 265.147).....cccccceeeveevveerenen. $
Corrective Action (Section 264.101(D))...c..ccvveveevienieiieiieieeieeiens $
Plugging and Abandonment (Section 144.63) ......cccccevvereeveeneneenannee $

South Carolina (Subsequent to authorization): Amount

CLOSUTE. ...ttt eaeen e $
POSt-CLOSUIE CATE ...eveeeeeeeeeeeeeeeeeeeeeeee e eeneenens $
Liability COVETAZE. .......cveveveeeeeeerereeereeeeteeeeeeeee et $
COTTECTIVE ACHOM. 1.ttt et eee e $
$
$

This [insert: "owner or operator," or "guarantor"] has not received an adverse opinion, a disclaimer of opinion,
or a "going concern" qualification from an independent auditor on his financial statements for the latest
completed fiscal year.

[Fill in the information for Alternative I if the criteria of paragraph (b) of Section 280.95 are being used to
demonstrate compliance with the financial test requirements. Fill in the information for Alternative II if the
criteria of paragraph (c) of Section 280.95 are being used to demonstrate compliance with the financial test
requirements. |

ALTERNATIVE I

1. Amount of annual UST aggregate coverage being assured by a financial test, and/or
QUATANTEE. . ... eeveeeeesieeeeieeieaarennn $

2. Amount of corrective action, closure and post- closure care costs, liability coverage,
and plugging and abandonment costs covered by a financial test, and/or$

GUATANEEE. . ..o vveie it
3. Sumoflines 1 and 2 ......ccccoevevererererernnnnns $
Total tangible aSSets ...........ccooeveveverveverrennns, $

5. Total liabilities [if any of the amount reported on line 3 is included in total liabilities,
you may deduct that amount from this line and add that amount to line 6]$

6. Tangible net worth [subtractline 5 from ine 4] ............ccoovweovveevvrreennnen. $

7. Isline 6 atleast $10 Million? ..oeoveeeeeveeeeeveeeeeeeeene.
Is line 6 atleast 10 times lin€ 37 ......cooviivniiniiiiieiieine,

®

Have financial statements for the latest fiscal year been filed with the

Securities and Exchange Commission? .............cccoeevreevererinnenens o o
10. Have financial statements for the latest fiscal year been filed with the Energy

Information AdminiStration? ... o o
11. Have financial statements for the latest fiscal year been filed with the Rural

Utilities Service? ......cooveuevereveereeeireeennnnes
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12. Has financial information been provided to Dun and Bradstreet, and has
Dun and Bradstreet provided a financial strength rating of 4A or 5A?
[Answer ‘“Yes’’ only if both criteria have been met.] ........cccocoevevrenecvnnccnnees

ALTERNATIVE 11

1. Amount of annual UST aggregate coverage being assured by a financial test,$
and/or gUArantee..........ccvevveevercverveerieeriennenns

2. Amount of corrective action, closure and post-closure care costs, liability$
coverage, and plugging and abandonment costs covered by a financial test, and/or

gUATANTEE.....ovvvveeiiniiiiiiiiiii e
3. Sum of lines 1 and 2......ccccoevvrvrirvererrrrrieiennns $
4. Total tangible asSets...........cooevererererrrirrrerererenann. $

5. Total liabilities [if any of the amount reported on line 3 is included in total$
liabilities, you may deduct that amount from this line and add that amount to line

6. Tangiblenet worth [subtract line 5 from line 4] $

7. Total assets in the U.S. [required only if less than 90 percent of assets are located$
inthe US. T,

Yes No
8. Isline6atleast $10million?......cccocovvvevveveivieeeiieeene,

Is line 6 at least 6 times liN€ 37....cuveeeveeeeeeeeeeeeeeeeeeeeeeene

10. Are at least 90 percent of assets located in the U.S.? [If ‘““No,”” complete line
TL] e

[Fill in either lines 12-15 or lines 16-18:]

12. Current assetS........oevveverrvenreneeereeniserennnns $

13. Current liabilities..........ccoeveervrrrrrnrerionreennn, $

14. Net working capital [subtract line 13 from line 12] ... $
Y

15. Is line 14 at least 6 times liN€ 37 ...coovvveeeeeeeeeeeeeeeeeeeeeeeeenns

16. Current bond rating of mostrecent bond iSSU€..........coeeveevreevreerieneevneennen.

17. Name of rating SETVICE.......c.cevvveerveercreerreeerieenreenns

18. Date of maturity of bond.........cccccevvvvverieriiniiieeene

19. Have financial statements for the latest fiscal year been filed with the SEC, the Energy
Information Administration, or the Rural Utilities SErvice? .......coovvvvivvviiiiiiereiiieeeinen.

[If "No," please attach a report from an independent certified public accountant certifying that there are no
material differences between the data as reported in lines 4-18 above and the financial statements for the latest
fiscal year.]
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[For both Alternative I and Alternative Il complete the certification with this statement.]

I hereby certify that the wording of this letter is identical to the wording specified in R.61-92.280.95(d) as
such regulations were constituted on the date shown immediately below.

[Signature]
[Name]
[Title]
[Date]

(e) If an owner or operator using the test to provide financial assurance finds that he or she no longer meets
the requirements of the financial test based on the year-end financial statements, the owner or operator must
obtain alternative coverage within 150 days of the end of the year for which financial statements have been
prepared.

(f) The Department may require reports of financial condition at any time from the owner or operator, and/or
guarantor. If the Department finds, on the basis of such reports or other information, that the owner or operator,
and/or guarantor, no longer meets the financial test requirements of Section 280.95(b) or (c) and (d), the owner
or operator must obtain alternate coverage within 30 days after notification of such a finding.

(g) If the owner or operator fails to obtain alternate assurance within 150 days of finding that he or she no
longer meets the requirements of the financial test based on the year-end financial statements, or within 30 days
of notification by the Department that he or she no longer meets the requirements of the financial test, the owner
or operator must notify the Department of such failure within 10 days.

SECTION 280.96. GUARANTEE.

(a) An owner or operator may satisfy the requirements of Section 280.93 by obtaining a guarantee that
conforms to the requirements of this section. The guarantor must be:

(1) A firm that:
(i) Possesses a controlling interest in the owner or operator;
(i1) Possesses a controlling interest in a firm described under paragraph (a)(1)(i) of this section; or,

(iii) Is controlled through stock ownership by a common parent firm that possesses a controlling interest
in the owner or operator; or,

(2) A firm engaged in a substantial business relationship with the owner or operator and issuing the
guarantee as an act incident to that business relationship.

(b) Within 120 days of the close of each financial reporting year the guarantor must demonstrate that it meets
the financial test criteria of Section 280.95 based on year-end financial statements for the latest completed
financial reporting year by completing the letter from the chief financial officer described in Section 280.95(d)
and must deliver the letter to the owner or operator. If the guarantor fails to meet the requirements of the financial
test at the end of any financial reporting year, within 120 days of the end of that financial reporting year the
guarantor shall send by certified mail, before cancellation or nonrenewal of the guarantee, notice to the owner
or operator. If the Department notifies the guarantor that he no longer meets the requirements of the financial
test of Section 280.95(b) or (¢) and (d), the guarantor must notify the owner or operator within 10 days of
receiving such notification from the Department. In both cases, the guarantee will terminate no less than 120
days after the date the owner or operator receives the notification, as evidenced by the return receipt. The owner
or operator must obtain alternate coverage as specified in Section 280.114(e).
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(c) The guarantee must be worded as follows, except that instructions in brackets are to be replaced with the
relevant information and the brackets deleted:

GUARANTEE

Guarantee made this [date] by [name of guaranteeing entity], a business entity organized under the laws of
the state of [name of state], herein referred to as guarantor, to the Department of Health and Environmental
Control (Department) and to any and all third parties, and obligees, on behalf of [owner or operator] of [business
address].

Recitals.

(1) Guarantor meets or exceeds the financial test criteria of R.61-92.280.95(b) or (c) and (d) and agrees to
comply with the requirements for guarantors as specified in Section 280.96(b).

(2) [Owner or operator] owns or operates the following underground storage tank(s) in South Carolina
covered by this guarantee: [List the number of tanks at each facility and the name(s) and address(es) of the
facility(ies) where the tanks are located. If more than one instrument is used to assure different tanks at any one
facility, for each tank covered by this instrument, list the tank identification number provided in the notification
submitted pursuant to R.61-92.280.22 and the name and address of the facility.] This guarantee satisfies R.61-
92.280, Subpart H requirements for assuring funding for [insert: "taking corrective action" and/or "compensating
third parties for bodily injury and property damage caused by" either "sudden accidental releases" or "nonsudden
accidental releases" or "accidental releases"; if coverage is different for different tanks or locations, indicate the
type of coverage applicable to each tank or location] arising from operating the above-identified underground
storage tank(s) in the amount of [insert dollar amount] per occurrence and [insert dollar amount] annual
aggregate.

(3) [Insert appropriate phrase: "On behalf of our subsidiary" (if guarantor is corporate parent of the owner
or operator); "On behalf of our affiliate" (if guarantor is a related firm of the owner or operator); or "Incident to
our business relationship with" (if guarantor is providing the guarantee as an incident to a substantial business
relationship with owner or operator)] [owner or operator|, guarantor guarantees to the Department and to any
and all third parties that:

In the event that [owner or operator] fails to provide alternative coverage within 60 days after receipt of a notice
of cancellation of this guarantee and the Department has determined or suspects that a release has occurred at
an underground storage tank covered by this guarantee, the guarantor, upon instructions from the Department,
shall fund a standby trust fund in accordance with the provisions of R.61-92.280.112, in an amount not to exceed
the coverage limits specified above.

In the event that the Department determines that [owner or operator] has failed to perform corrective action for
releases arising out of the operation of the above-identified tank(s) in accordance with R.61-92.280, Subpart F,
the guarantor upon written instructions from the Department shall fund a standby trust in accordance with the
provisions of R.61-92.280.112, in an amount not to exceed the coverage limits specified above.

If [owner or operator] fails to satisfy a judgment or award based on a determination of liability for bodily injury
or property damage to third parties caused by ["sudden" and/or "nonsudden"] accidental releases arising from
the operation of the above-identified tank(s), or fails to pay an amount agreed to in settlement of a claim arising
from or alleged to arise from such injury or damage, the guarantor, upon written instructions from the
Department shall fund a standby trust in accordance with the provisions of R.61-92.280.112 to satisfy such
judgment(s), award(s), or settlement agreement(s) up to the limits of coverage specified above.

(4) Guarantor agrees that if, at the end of any fiscal year before cancellation of this guarantee, the guarantor
fails to meet the financial test criteria of R.61-92.280.95(b) or (c¢) and (d), guarantor shall send within 120 days
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of such failure, by certified mail, notice to [owner or operator]. The guarantee will terminate 120 days from the
date of receipt of the notice by [owner or operator], as evidenced by the return receipt.

(5) Guarantor agrees to notify [owner or operator] by certified mail of a voluntary or involuntary proceeding
under Title 11 (Bankruptcy), U.S. Code, naming guarantor as debtor, within 10 days after commencement of the
proceeding.

(6) Guarantor agrees to remain bound under this guarantee notwithstanding any modification or alteration
of any obligation of [owner or operator] pursuant to R.61-92.280.

(7) Guarantor agrees to remain bound under this guarantee for so long as [owner or operator] must comply
with the applicable financial responsibility requirements of R.61-92.280, Subpart H for the above-identified
tank(s), except that guarantor may cancel this guarantee by sending notice by certified mail to [owner or
operator], such cancellation to become effective no earlier than 120 days after receipt of such notice by [owner
or operator], as evidenced by the return receipt.

(8) The guarantor's obligation does not apply to any of the following:

(a) Any obligation of [insert owner or operator] under a workers' compensation, disability benefits, or
unemployment compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or operator] arising from, and in the course of,
employment by [insert owner or operator];

(c) Bodily injury or property damage arising from the ownership, maintenance, use, or entrustment to
others of any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to, in the care, custody, or control of, or
occupied by [insert owner or operator] that is not the direct result of a release from a petroleum underground
storage tank;

(e) Bodily damage or property damage for which [insert owner or operator] is obligated to pay damages
by reason of the assumption of liability in a contract or agreement other than a contract or agreement entered
into to meet the requirements of R.61-92.280.93.

(9) Guarantor expressly waives notice of acceptance of this guarantee by the Department, by any or all third
parties, or by [owner or operator].

I hereby certify that the wording of this guarantee is identical to the wording specified in R.61-92.280.96(c)
as such regulations were constituted on the effective date shown immediately below.

Effective date:

[Name of guarantor]
[Authorized signature for guarantor|
[Name of person signing]
[Title of person signing]
Signature of witness or notary:

(d) An owner or operator who uses a guarantee to satisfy the requirements of Section 280.93 must establish a
standby trust fund when the guarantee is obtained. Under the terms of the guarantee, all amounts paid by the
guarantor under the guarantee will be deposited directly into the standby trust fund in accordance with
instructions from the Department under Section 280.112. This standby trust fund must meet the requirements
specified in Section 280.103.

South Carolina State Register Vol. 41, Issue 5
May 26, 2017



164 FINAL REGULATIONS
SECTION 280.97. INSURANCE AND RISK RETENTION GROUP COVERAGE.

(a) An owner or operator may satisfy the requirements of Section 280.93 by obtaining liability insurance that
conforms to the requirements of this section from a qualified insurer or risk retention group. Such insurance may
be in the form of a separate insurance policy or an endorsement to an existing insurance policy.

(b) Each insurance policy must be amended by an endorsement worded as specified in paragraph (b)(I) or
evidenced by a certificate of insurance worded as specified in paragraph (b)(2), except that instructions in
brackets must be replaced with the relevant information and the brackets deleted:

(1) ENDORSEMENT

Name: [name of each covered location]
Address: [address of each covered location]

Policy Number:
Period of Coverage: [current policy period]
Name of [Insurer or Risk Retention Group]:

Address of [Insurer or Risk Retention Group]:

Name of Insured:
Address of Insured:

Endorsement:

1. This endorsement certifies that the policy to which the endorsement is attached provides liability insurance
covering the following underground storage tanks:

[List the number of tanks at each facility and the name(s) and address(es) of the facility(ies) where the tanks
are located. If more than one instrument is used to assure different tanks at any one facility, for each tank covered
by this instrument, list the tank identification number provided in the notification submitted pursuant to R.61-
92.280.22, and the name and address of the facility.]

for [insert: "taking corrective action" and/or "compensating third parties for bodily injury and property damage
caused by" either "sudden accidental releases" or "nonsudden accidental releases” or "accidental releases"; in
accordance with and subject to the limits of liability, exclusions, conditions, and other terms of the policy; if
coverage is different for different tanks or locations, indicate the type of coverage applicable to each tank or
location] arising from operating the underground storage tank(s) identified above.
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The limits of liability are [insert the dollar amount of the "each occurrence" and "annual aggregate" limits of
the Insurer's or Group's liability; if the amount of coverage is different for different types of coverage or for
different underground storage tanks or locations, indicate the amount of coverage for each type of coverage
and/or for each underground storage tank or location], exclusive of legal defense costs, which are subject to a
separate limit under the policy. This coverage is provided under [policy number]. The effective date of said
policy is [date].

2. The insurance afforded with respect to such occurrences is subject to all of the terms and conditions of the
policy; provided, however, that any provisions inconsistent with subsections (a) through (e) of this Paragraph 2
are hereby amended to conform with subsections (a) through (e):

a. Bankruptcy or insolvency of the insured shall not relieve the ["Insurer" or "Group"] of its obligations
under the policy to which this endorsement is attached.

b. The ["Insurer" or "Group"] is liable for the payment of amounts within any deductible applicable to the
policy to the provider of corrective action or a damaged third-party, with a right of reimbursement by the insured
for any such payment made by the ["Insurer" or "Group"]. This provision does not apply with respect to that
amount of any deductible for which coverage is demonstrated under another mechanism or combination of
mechanisms as specified in R.61-92.280.95 through 280.102 and 280.104 through 280.107.

c. Whenever requested by the Department the ["Insurer" or "Group"] agrees to furnish to the Department a
signed duplicate original of the policy and all endorsements.

d. Cancellation or any other termination of the insurance by the ["Insurer" or "Group"], except for non-
payment of premium or misrepresentation by the insured, will be effective only upon written notice and only
after the expiration of 60 days after a copy of such written notice is received by the insured. Cancellation for
non-payment of premium or misrepresentation by the insured will be effective only upon written notice and only
after expiration of a minimum of 10 days after a copy of such written notice is received by the insured.

[Insert for claims-made policies:

e. The insurance covers claims otherwise covered by the policy that are reported to the [“‘Insurer’ or
““‘Group’’] within six months of the effective date of cancellation or non-renewal of the policy except where the
new or renewed policy has the same retroactive date or a retroactive date earlier than that of the prior policy,
and which arise out of any covered occurrence that commenced after the policy retroactive date, if applicable,
and prior to such policy renewal or termination date. Claims reported during such extended reporting period are
subject to the terms, conditions, limits, including limits of liability, and exclusions of the policy.]

I hereby certify that the wording of this instrument is identical to the wording in R.61-92.280.97(b)(1) and that
the ["Insurer" or "Group"] is ["licensed to transact the business of insurance or eligible to provide insurance as
an excess or surplus lines insurer in South Carolina"].

[Signature of authorized representative of Insurer or Risk Retention Group]

[Name of person signing]

[Title of person signing], Authorized Representative of [name of Insurer or Risk Retention Group]
[Address of Representative]

2) CERTIFICATE OF INSURANCE

Name: [name of each covered location]
Address: [address of each covered location]
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Policy Number:

Endorsement (if applicable):

Period of Coverage: [current policy period]
Name of [Insurer or Risk Retention Group]:

Address of [Insurer or Risk Retention Group]:

Name of Insured:
Address of Insured:

Certification:

1. [Name of Insurer or Risk Retention Group], [the "Insurer" or "Group"], as identified above, hereby certifies that
it has issued liability insurance covering the following underground storage tank(s):

[List the number of tanks at each facility and the name(s) and address(es) of the facility(ies) where the tanks are
located. If more than one instrument is used to assure different tanks at any one facility, for each tank covered by
this instrument, list the tank identification number provided in the notification submitted pursuant to R.61-
92.280.22, and the name and address of the facility.]

for [insert: "taking corrective action" and/or "compensating third parties for bodily injury and property damage
caused by" either "sudden accidental releases" or "nonsudden accidental releases" or "accidental releases"; in
accordance with and subject to the limits of liability, exclusions, conditions, and other terms of the policy; if
coverage is different for different tanks or locations, indicate the type of coverage applicable to each tank or
location] arising from operating the underground storage tank(s) identified above.

The limits of liability are [insert the dollar amount of the "each occurrence" and "annual aggregate" limits of the
Insurer's or Group's liability; if the amount of coverage is different for different types of coverage or for different
underground storage tanks or locations, indicate the amount of coverage for each type of coverage and/or for each
underground storage tank or location], exclusive of legal defense costs, which are subject to a separate limit under
the policy. This coverage is provided under [policy number]. The effective date of said policy is [date].

2. The ["Insurer" or "Group"] further certifies the following with respect to the insurance described in Paragraph
L:

a. Bankruptcy or insolvency of the insured shall not relieve the ["Insurer" or "Group"] of its obligations under
the policy to which this certificate applies.

b. The ["Insurer" or "Group"] is liable for the payment of amounts within any deductible applicable to the policy
to the provider of corrective action or a damaged third-party, with a right of reimbursement by the insured for any
such payment made by the ["Insurer" or "Group"]. This provision does not apply with respect to that amount of
any deductible for which coverage is demonstrated under another mechanism or combination of mechanisms as
specified in R.61-92.280.95 through 280.102 and 280.104 through 280.107.
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c. Whenever requested by the Department, the ["Insurer” or "Group"] agrees to furnish to the Department a
signed duplicate original of the policy and all endorsements.

d. Cancellation or any other termination of the insurance by the ["Insurer" or "Group"], except for non-payment
of premium or misrepresentation by the insured, will be effective only upon written notice and only after the
expiration of 60 days after a copy of such written notice is received by the insured. Cancellation for non-payment
of premium or misrepresentation by the insured will be effective only upon written notice and only after expiration
of'a minimum of 10 days after a copy of such written notice is received by the insured.

[Insert for claims-made policies:

e. The insurance covers claims otherwise covered by the policy that are reported to the ["Insurer" or "Group"]
within six months of the effective date of cancellation or other non-renewal of the policy except where the new or
renewed policy has the same retroactive date or a retroactive date earlier than that of the prior policy, and which
arise out of any covered occurrence that commenced after the policy retroactive date, if applicable, and prior to
such policy renewal or termination date. Claims reported during such extended reporting period are subject to the
terms, conditions, limits, including limits of liability, and exclusions of the policy.]

I hereby certify that the wording of this instrument is identical to the wording in R.61-92.280.97(b)(2) and that
the ["Insurer" or "Group"] is [“licensed to transact the business of insurance, or eligible to provide insurance as an
excess or surplus lines insurer, in South Carolina"].

[Signature of authorized representative of Insurer]

[Type name]

[Title], Authorized Representative of [name of Insurer or Risk Retention Group]
[Address of Representative]

(c) Each insurance policy must be issued by an insurer or a risk retention group that, at a minimum, is licensed
to transact the business of insurance or is eligible to provide insurance as an excess or surplus lines insurer in South
Carolina.

SECTION 280.98. SURETY BOND.

(a) An owner or operator may satisfy the requirements of Section 280.93 by obtaining a surety bond that
conforms to the requirements of this section. The surety company issuing the bond must be among those listed as
acceptable sureties on federal bonds in the latest Circular 570 of the U.S. Department of the Treasury.

(b) The surety bond must be worded as follows, except that instructions in brackets must be replaced with the
relevant information and the brackets deleted:

PERFORMANCE BOND

Date bond executed:
Period of coverage:
Principal: [legal name and business address of owner or operator]

Type of organization: [insert "individual", "joint venture", "partnership”, or "corporation"]
State of incorporation (if applicable):

Surety(ies): [name(s) and business address(es)]

Scope of Coverage: [List the number of tanks at each facility and the name(s) and address(es) of the facility(ies)
where the tanks are located. If more than one instrument is used to assure different tanks at any one facility, for
each tank covered by this instrument, list the tank identification number provided in the notification submitted
pursuant to R.61-92.280.22, and the name and address of the facility. List the coverage guaranteed by the bond:
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"taking corrective action" and/or "compensating third parties for bodily injury and property damage caused by"
either "sudden accidental releases" or "nonsudden accidental releases" or "accidental releases" "arising from
operating the underground storage tank"].

Penal sums of bond: Per occurrence $
Annual aggregate $
Surety's bond number:

Know All Persons by These Presents, that we, the Principal and Surety(ies), hereto are firmly bound to the
Department, in the above penal sums for the payment of which we bind ourselves, our heirs, executors,
administrators, successors, and assigns jointly and severally; provided that, where the Surety(ies) are corporations
acting as co-sureties, we, the Sureties, bind ourselves in such sums jointly and severally only for the purpose of
allowing a joint action or actions against any or all of us, and for all other purposes each Surety binds itself, jointly
and severally with the Principal, for the payment of such sums only as is set forth opposite the name of such Surety,
but if no limit of liability is indicated, the limit of liability shall be the full amount of the penal sums.

Whereas said Principal is required under Subtitle I of the Solid Waste Disposal Act, as amended, and the State
Underground Petroleum Environmental Response Bank Act, as amended, to provide financial assurance for [insert:
"taking corrective action" and/or "compensating third parties for bodily injury and property damage caused by"
either "sudden accidental releases" or "nonsudden accidental releases" or "accidental releases"; if coverage is
different for different tanks or locations, indicate the type of coverage applicable to each tank or location] arising
from operating the underground storage tanks identified above, and

Whereas said Principal shall establish a standby trust fund as is required when a surety bond is used to provide
such financial assurance;

Now, therefore, the conditions of the obligation are such that if the Principal shall faithfully ["take corrective
action, in accordance with R.61-92.280, Subpart F and the Department's instructions for," and/or "compensate
injured third parties for bodily injury and property damage caused by" either "sudden accidental releases" or
"nonsudden accidental releases" or "accidental releases”] arising from operating the tank(s) identified above, or if
the Principal shall provide alternate financial assurance, as specified in R.61-92.280, Subpart H, within 120 days
after the date the notice of cancellation is received by the Principal from the Surety(ies), then this obligation shall
be null and void; otherwise it is to remain in full force and effect.

Such obligation does not apply to any of the following:

(a) Any obligation of [insert owner or operator] under a workers' compensation, disability benefits, or
unemployment compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or operator] arising from, and in the course of, employment
by [insert owner or operator];

(c) Bodily injury or property damage arising from the ownership, maintenance, use, or entrustment to others
of any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to, in the care, custody, or control of, or occupied
by [insert owner or operator] that is not the direct result of a release from a petroleum underground storage tank;

(e) Bodily injury or property damage for which [insert owner or operator] is obligated to pay damages by
reason of the assumption of liability in a contract or agreement other than a contract or agreement entered into to
meet the requirements of R.61-92.280.93.
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The Surety(ies) shall become liable on this bond obligation only when the Principal has failed to fulfill the
conditions described above.

Upon notification by the Department that the Principal has failed to ["take corrective action, in accordance with
R.61-92.280, Subpart F and the Department's instructions," and/or "compensate injured third parties"]| as
guaranteed by this bond, the Surety(ies) shall either perform ["corrective action in accordance with R.61-92.280
and the Department's instructions," and/or "third-party liability compensation"] or place funds in an amount up to
the annual aggregate penal sum into the standby trust fund as directed by the Department under R.61-92 280.112.

Upon notification by the Department that the Principal has failed to provide alternate financial assurance within
60 days after the date the notice of cancellation is received by the Principal from the Surety(ies) and that the
Department has determined or suspects that a release has occurred, the Surety(ies) shall place funds in an amount
not exceeding the annual aggregate penal sum into the standby trust fund as directed by the Department under
R.61-92.280.112.

The Surety(ies) hereby waive(s) notification of amendments to applicable laws, statutes, rules, and regulations
and agrees that no such amendment shall in any way alleviate its (their) obligation on this bond.

The liability of the Surety(ies) shall not be discharged by any payment or succession of payments hereunder,
unless and until such payment or payments shall amount in the annual aggregate to the penal sum shown on the
face of the bond, but in no event shall the obligation of the Surety(ies) hereunder exceed the amount of said annual
aggregate penal sum.

The Surety(ies) may cancel the bond by sending notice of cancellation by certified mail to the Principal,
provided, however, that cancellation shall not occur during the 120 days beginning on the date of receipt of the
notice of cancellation by the Principal, as evidenced by the return receipt.

The Principal may terminate this bond by sending written notice to the Surety(ies).

In Witness Thereof, the Principal and Surety(ies) have executed this Bond and have affixed their seals on the
date set forth above.

The persons whose signatures appear below hereby certify that they are authorized to execute this surety bond
on behalf of the Principal and Surety(ies) and that the wording of this surety bond is identical to the wording
specified in R.61-92.280.98(b) as such regulations were constituted on the date this bond was executed.

PRINCIPAL

[Signature(s)]
[Name(s)]
[Title(s)]
[Corporate seal]

CORPORATE SURETY(IES)

[Name and address]
[State of Incorporation: ]
[Liability limit: $ ]
[Signature(s)]
[Name(s) and title(s)]
[Corporate seal]
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[For every co-surety, provide signature(s), corporate seal, and other information in the same manner as for Surety
above.|

Bond premium: $

(¢) Under the terms of the bond, the surety will become liable on the bond obligation when the owner or operator
fails to perform as guaranteed by the bond. In all cases, the surety's liability is limited to the per-occurrence and
annual aggregate penal sums.

(d) The owner or operator who uses a surety bond to satisfy the requirements of Section 280.93 must establish a
standby trust fund when the surety bond is acquired. Under the terms of the bond, all amounts paid by the surety
under the bond will be deposited directly into the standby trust fund in accordance with instructions from the
Department under Section 280.112. This standby trust fund must meet the requirements specified in Section
280.103.

SECTION 280.99. LETTER OF CREDIT.

(a) An owner or operator may satisfy the requirements of Section 280.93 by obtaining an irrevocable standby
letter of credit that conforms to the requirements of this section. The issuing institution must be an entity that has
the authority to issue letters of credit in South Carolina and whose letter-of-credit operations are regulated and
examined by a federal or state agency.

(b) The letter of credit must be worded as follows, except that instructions in brackets are to be replaced with the
relevant information and the brackets deleted:

IRREVOCABLE STANDBY LETTER OF CREDIT
[Name and address of issuing institution]

Department of Health and Environmental Control, Underground Storage Tank Program, 2600 Bull Street,
Columbia, SC, 29201

Dear Sir or Madam: We hereby establish our Irrevocable Standby Letter of Credit No. in your favor, at the
request and for the account of [owner or operator name] of [address] up to the aggregate amount of [in words] U.S.
dollars ($[insert dollar amount]), available upon presentation of

(1) your sight draft, bearing reference to this letter of credit, No. , and

(2) your signed statement reading as follows: "I certify that the amount of the draft is payable pursuant to
regulations issued under authority of Subtitle I of the Solid Waste Disposal Act, as amended, and the State
Underground Petroleum Environmental Response Bank Act, as amended."

This letter of credit may be drawn on to cover [insert: "taking corrective action" and/or "compensating third
parties for bodily injury and property damage caused by" either "sudden accidental releases" or "nonsudden
accidental releases" or "accidental releases"] arising from operating the underground storage tank(s) identified
below in the amount of [in words] $[insert dollar amount] per occurrence and [in words] $[insert dollar amount]
annual aggregate:

[List the number of tanks at each facility and the name(s) and address(es) of the facility(ies) where the tanks are
located. If more than one instrument is used to assure different tanks at any one facility, for each tank covered by
this instrument, list the tank identification number provided in the notification submitted pursuant to R.61-
92.280.22, and the name and address of the facility.]
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The letter of credit may not be drawn on to cover any of the following:

(a) Any obligation of [insert owner or operator] under a workers' compensation, disability benefits, or
unemployment compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or operator] arising from, and in the course of, employment
by [insert owner or operator];

(¢) Bodily injury or property damage arising from the ownership, maintenance, use, or entrustment to others of
any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to, in the care, custody, or control of, or occupied by
[insert owner or operator] that is not the direct result of a release from a petroleum underground storage tank;

(e) Bodily injury or property damage for which [insert owner or operator] is obligated to pay damages by reason
of the assumption of liability in a contract or agreement other than a contract or agreement entered into to meet the
requirements of R.61-92.280.93.

This letter of credit is effective as of [date] and shall expire on [date], but such expiration date shall be
automatically extended for a period of [at least the length of the original term] on [expiration date] and on each
successive expiration date, unless, at least 120 days before the current expiration date, we notify [owner or operator
and the Department] by certified mail that we have decided not to extend this letter of credit beyond the current
expiration date. In the event that [owner or operator] is so notified, any unused portion of the credit shall be
available upon presentation of your sight draft for 120 days after the date of receipt by [owner or operator], as
shown on the signed return receipt.

Whenever this letter of credit is drawn on under and in compliance with the terms of this credit, we shall duly
honor such draft upon presentation to us, and we shall deposit the amount of the draft directly into the standby trust

fund of [owner or operator] in accordance with your instructions.

We certify that the wording of this letter of credit is identical to the wording specified in R.61-92.280.99(b) as
such regulations were constituted on the date shown immediately below.

[Signature(s) and title(s) of official(s) of issuing institution]

[Date]

This credit is subject to [insert "the most recent edition of the Uniform Customs and Practice for Documentary
Credits, published and copyrighted by the International Chamber of Commerce," or "the Uniform Commercial
Code"].

(c) An owner or operator who uses a letter of credit to satisfy the requirements of Section 280.93 must also
establish a standby trust fund when the letter of credit is acquired. Under the terms of the letter of credit, all amounts
paid pursuant to a draft by the Department will be deposited by the issuing institution directly into the standby trust
fund in accordance with instructions from the Department under Section 280.112. This standby trust fund must
meet the requirements specified in Section 280.103.

(d) The letter of credit must be irrevocable with a term specified by the issuing institution. The letter of credit
must provide that credit be automatically renewed for the same term as the original term, unless, at least 120 days
before the current expiration date, the issuing institution notifies the owner or operator and the Department by
certified mail of its decision not to renew the letter of credit. Under the terms of the letter of credit, the 120 days
will begin on the date when the owner or operator receives the notice, as evidenced by the return receipt.
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SECTION 280.100. (Reserved)

SECTION 280.101. STATE UNDERGROUND PETROLEUM ENVIRONMENTAL RESPONSE BANK
(SUPERB) OR OTHER STATE ASSURANCE.

(a) When used in conjunction with the deductible amount[s] referenced in (c) below, the SUPERB Account and
the SUPERB Financial Responsibility Fund may be used to satisfy the financial responsibility requirements of
Section 280.93 for corrective action and third party bodily injury or property damage, respectively, for USTs
located in South Carolina.

(b) To be qualified for coverage by these funds, the UST owner or operator shall meet the following requirements
which have been extracted from Title 44, Chapter 2 of the 1976 Code of Laws, the State Underground Petroleum
Environmental Response Bank Act, as amended, and the regulations promulgated thereafter:

(1) The UST for which coverage is requested is in substantial compliance with SCUSTCR.
(2) All UST registration and annual fees have been paid.

(3) Department representatives have not been denied site access during reasonable hours to perform any
requested activities authorized under the SUPERB Act.

(4) The owner or operator is not cited in any enforcement action by the Department pertaining to the USTs
for which coverage is requested.

(¢) The deductible[s] in force at the time the site was reported may be met by using the mechanisms listed in
Sections 280.95 through 280.99 and Sections 280.102 through 280.107 or:

(1) For sites where the UST systems do not yet meet the federally mandated 1998 performance standards for
corrosion protection and spill and overfill protection, by submitting a financial statement signed by a Certified
Public Accountant or the chief financial officer of the company showing a tangible net worth of at least four times
the deductible amount.

(2) For sites where the UST systems meet or have been upgraded to meet the federally mandated 1998
performance standards for corrosion protection and spill and overfill protection, by submitting a financial statement
signed by a Certified Public Accountant or the chief financial officer of the company showing a tangible net worth
of at least two times the deductible amount.

(d) The owner or operator must maintain a completed certificate, provided by the Department in Section
280.111(b)(11), on file as proof of financial responsibility. [See Sections 280.110 and 280.111 for additional
recordkeeping requirements. |

(e) Subsequent to the abolishment of the environmental impact fee as authorized in Section 44-2-90 of the
SUPERB Act, the coverage amounts afforded by these funds as authorized by this section will no longer be
applicable. At that time owners or operators must demonstrate the full state financial responsibility requirement
using approved mechanisms detailed in Sections 280.95 through 280.99 and Sections 280.102 through 280.107.

SECTION 280.102. TRUST FUND.
(a) An owner or operator may satisfy the requirements of Section 280.93 by establishing a trust fund that

conforms to the requirements of this section. The trustee must be an entity that has the authority to act as a trustee
and whose trust operations are regulated and examined by a federal agency or a South Carolina agency.

South Carolina State Register Vol. 41, Issue 5
May 26, 2017



FINAL REGULATIONS 173

(b) The wording of the trust agreement must be identical to the wording specified in Section 280.103(b)(1), and
must be accompanied by a formal certification of acknowledgment as specified in Section 280.103(b)(2).

(c) The trust fund, when established, must be funded for the full required amount of coverage, or funded for part
of the required amount of coverage and used in combination with other mechanism(s) that provide the remaining
required coverage.

(d) If the value of the trust fund is greater than the required amount of coverage, the owner or operator may
submit a written request to the Department for release of the excess.

(e) If other financial assurance as specified in this subpart is substituted for all or part of the trust fund, the owner
or operator may submit a written request to the Department for release of the excess.

(f) Within 60 days after receiving a request from the owner or operator for release of funds as specified in
paragraphs (d) or (e) of this section, the Department will instruct the trustee to release to the owner or operator such
funds as the Department specifies in writing.

SECTION 280.103. STANDBY TRUST FUND.

(a) An owner or operator using any one of the mechanisms authorized by Sections 280.96, 280.98, or 280.99
must establish a standby trust fund when the mechanism is acquired. The trustee of the standby trust fund must be
an entity that has the authority to act as a trustee and whose trust operations are regulated and examined by a federal
agency or a South Carolina agency.

(b)(1) The standby trust agreement, or trust agreement, must be worded as follows, except that instructions in
brackets are to be replaced with the relevant information and the brackets deleted:

TRUST AGREEMENT

Trust agreement, the "Agreement," entered into as of [date] by and between [name of the owner or operator], a
[name of state] [insert "corporation," "partnership," "association," or "proprietorship"], the "Grantor," and [name
of corporate trustee], [insert "Incorporated in the state of SOUTH CAROLINA" or "a national bank"], the
"Trustee."

Whereas, the United States Environmental Protection Agency, "EPA," an agency of the United States
Government, and the Department of Health and Environmental Control, an agency of the state of South Carolina,
have established certain regulations applicable to the Grantor, requiring that an owner or operator of an
underground storage tank shall provide assurance that funds will be available when needed for corrective action
and third-party compensation for bodily injury and property damage caused by sudden and nonsudden accidental
releases arising from the operation of the underground storage tank. The attached Schedule A lists the number of
tanks at each facility and the name(s) and address(es) of the facility(ies) where the tanks are located that are covered
by the [insert ‘‘standby’’ where trust agreement is standby trust agreement] trust agreement.

[Whereas, the Grantor has elected to establish [insert either "a guarantee," "surety bond," or "letter of credit"] to
provide all or part of such financial assurance for the underground storage tanks identified herein and is required
to establish a standby trust fund able to accept payments from the instrument (This paragraph is only applicable to
the standby trust agreement.)];

Whereas, the Grantor, acting through its duly authorized officers, has selected the Trustee to be the trustee under
this agreement, and the Trustee is willing to act as trustee;

Now, therefore, the Grantor and the Trustee agree as follows:
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Section 1. Definitions. As used in this Agreement:

(a) The term "Grantor" means the owner or operator who enters into this Agreement and any successors or
assigns of the Grantor.

(b) The term "Trustee" means the Trustee who enters into this Agreement and any successor Trustee.

Section 2. Identification of the Financial Assurance Mechanism. This Agreement pertains to the [identify the
financial assurance mechanism, either a guarantee, surety bond, or letter of credit, from which the standby trust
fund is established to receive payments (This paragraph is only applicable to the standby trust agreement.)].

Section 3. Establishment of Fund. The Grantor and the Trustee hereby establish a trust fund, the "Fund," for the
benefit of the Department of Health and Environmental Control (Department). The Grantor and the Trustee intend
that no third party have access to the Fund except as herein provided. [The Fund is established initially as a standby
to receive payments and shall not consist of any property. This sentence is only applicable to the standby trust
agreement.] Payments made by the provider of financial assurance pursuant to the Department's instruction are
transferred to the Trustee and are referred to as the Fund, together with all earnings and profits thereon, less any
payments or distributions made by the Trustee pursuant to this Agreement. The Fund shall be held by the Trustee,
IN TRUST, as hereinafter provided. The Trustee shall not be responsible nor shall it undertake any responsibility
for the amount or adequacy of, nor any duty to collect from the Grantor as provider of financial assurance, any
payments necessary to discharge any liability of the Grantor established by the Department.

Section 4. Payment for ["Corrective Action" and/or "Third-Party Liability Claims"]. The Trustee shall make
payments from the Fund as the Department shall direct, in writing, to provide for the payment of the costs of [insert:
"taking corrective action" and/or "compensating third parties for bodily injury and property damage caused by"
either "sudden accidental releases" or "nonsudden accidental releases" or "accidental releases"] arising from
operating the tanks covered by the financial assurance mechanism identified in this Agreement.

The Fund may not be drawn upon to cover any of the following:

(a) Any obligation of [insert owner or operator] under a workers' compensation, disability benefits, or
unemployment compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or operator] arising from, and in the course of, employment
by [insert owner or operator];

(c) Bodily injury or property damage arising from the ownership, maintenance, use, or entrustment to others
of any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to, in the care, custody, or control of, or occupied
by [insert owner or operator] that is not the direct result of a release from a petroleum underground storage tank;

(e) Bodily injury or property damage for which [insert owner or operator] is obligated to pay damages by
reason of the assumption of liability in a contract or agreement other than a contract or agreement entered into to
meet the requirements of R.61-92.280.93.

The Trustee shall reimburse the Grantor, or other persons as specified by the Department, from the Fund for
corrective action expenditures and/or third-party liability claims in such amounts as the Department shall direct in
writing. In addition, the Trustee shall refund to the Grantor such amounts as the Department specifies in writing,
Upon refund, such funds shall no longer constitute part of the Fund as defined herein.

Section 5. Payments Comprising the Fund. Payments made to the Trustee for the Fund shall consist of cash and
securities acceptable to the Trustee.
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Section 6. Trustee Management. The Trustee shall invest and reinvest the principal and income of the Fund and
keep the Fund invested as a single fund, without distinction between principal and income, in accordance with
general investment policies and guidelines which the Grantor may communicate in writing to the Trustee from
time to time, subject, however, to the provisions of this section. In investing, reinvesting, exchanging, selling, and
managing the Fund, the Trustee shall discharge his duties with respect to the trust fund solely in the interest of the
beneficiaries and with the care, skill, prudence, and diligence under the circumstances then prevailing which
persons of prudence, acting in a like capacity and familiar with such matters, would use in the conduct of an
enterprise of a like character and with like aims; except that:

(a) Securities or other obligations of the Grantor, or any other owner or operator of the tanks, or any of their
affiliates as defined in the Investment Company Act of 1940, as amended, 15 U.S.C. 80a-2(a), shall not be acquired
or held, unless they are securities or other obligations of the federal or a state government;

(b) The Trustee is authorized to invest the Fund in time or demand deposits of the Trustee, to the extent insured
by an agency of the federal or state government; and

(c) The Trustee is authorized to hold cash awaiting investment or distribution uninvested for a reasonable time
and without liability for the payment of interest thereon.

Section 7. Commingling and Investment. The Trustee is expressly authorized in its discretion:

(a) To transfer from time to time any or all of the assets of the Fund to any common, commingled, or collective
trust fund created by the Trustee in which the Fund is eligible to participate, subject to all of the provisions thereof,
to be commingled with the assets of other trusts participating therein; and

(b) To purchase shares in any investment company registered under the Investment Company Act of 1940, 15
U.S.C. 80a-1 et seq., including one which may be created, managed, underwritten, or to which investment advice
is rendered or the shares of which are sold by the Trustee. The Trustee may vote such shares in its discretion.

Section 8. Express Powers of Trustee. Without in any way limiting the powers and discretions conferred upon
the Trustee by the other provisions of this Agreement or by law, the Trustee is expressly authorized and
empowered:

(a) To sell, exchange, convey, transfer, or otherwise dispose of any property held by it, by public or private
sale. No person dealing with the Trustee shall be bound to see to the application of the purchase money or to inquire
into the validity or expediency of any such sale or other disposition;

(b) To make, execute, acknowledge, and deliver any and all documents of transfer and conveyance and any
and all other instruments that may be necessary or appropriate to carry out the powers herein granted;

(c) To register any securities held in the Fund in its own name or in the name of a nominee and to hold any
security in bearer form or in book entry, or to combine certificates representing such securities with certificates of
the same issue held by the Trustee in other fiduciary capacities, or to deposit or arrange for the deposit of such
securities in a qualified central depository even though, when so deposited, such securities may be merged and
held in bulk in the name of the nominee of such depository with other securities deposited therein by another
person, or to deposit or arrange for the deposit of any securities issued by the United States Government, or any
agency or instrumentality thereof, with a Federal Reserve bank, but the books and records of the Trustee shall at
all times show that all such securities are part of the Fund;

(d) To deposit any cash in the Fund in interest-bearing accounts maintained or savings certificates issued by
the Trustee, in its separate corporate capacity, or in any other banking institution affiliated with the Trustee, to the
extent insured by an agency of the federal or state government; and
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(e) To compromise or otherwise adjust all claims in favor of or against the Fund.

Section 9. Taxes and Expenses. All taxes of any kind that may be assessed or levied against or in respect of the
Fund and all brokerage commissions incurred by the Fund shall be paid from the Fund. All other expenses incurred
by the Trustee in connection with the administration of this Trust, including fees for legal services rendered to the
Trustee, the compensation of the Trustee to the extent not paid directly by the Grantor, and all other proper charges
and disbursements of the Trustee shall be paid from the Fund.

Section 10. Advice of Counsel. The Trustee may from time to time consult with counsel, who may be counsel
to the Grantor, with respect to any questions arising as to the construction of this Agreement or any action to be
taken hereunder. The Trustee shall be fully protected, to the extent permitted by law, in acting upon the advice of
counsel.

Section 11. Trustee Compensation. The Trustee shall be entitled to reasonable compensation for its services as
agreed upon in writing from time to time with the Grantor.

Section 12. Successor Trustee. The Trustee may resign or the Grantor may replace the Trustee, but such
resignation or replacement shall not be effective until the Grantor has appointed a successor trustee and this
successor accepts the appointment. The successor trustee shall have the same powers and duties as those conferred
upon the Trustee hereunder. Upon the successor trustee's acceptance of the appointment, the Trustee shall assign,
transfer, and pay over to the successor trustee the funds and properties then constituting the Fund. If for any reason
the Grantor cannot or does not act in the event of the resignation of the Trustee, the Trustee may apply to a court
of competent jurisdiction for the appointment of a successor trustee or for instructions. The successor trustee shall
specify the date on which it assumes administration of the trust in writing sent to the Grantor and the present Trustee
by certified mail 10 days before such change becomes effective. Any expenses incurred by the Trustee as a result
of any of the acts contemplated by this section shall be paid as provided in Section 9.

Section 13. Instructions to the Trustee. All orders, requests, and instructions by the Grantor to the Trustee shall
be in writing, signed by such persons as are designated in the attached Schedule B or such other designees as the
Grantor may designate by amendment to Schedule B. The Trustee shall be fully protected in acting without inquiry
in accordance with the Grantor's orders, requests, and instructions. All orders, requests, and instructions by the
Department to the Trustee shall be in writing, signed by the Department and the Trustee shall act and shall be fully
protected in acting in accordance with such orders, requests, and instructions. The Trustee shall have the right to
assume, in the absence of written notice to the contrary, that no event constituting a change or a termination of the
authority of any person to act on behalf of the Grantor or the Department hereunder has occurred. The Trustee shall
have no duty to act in the absence of such orders, requests, and instructions from the Grantor and/or the Department,
except as provided for herein.

Section 14. Amendment of Agreement. This Agreement may be amended by an instrument in writing executed
by the Grantor and the Trustee, or by the Trustee and the Department if the Grantor ceases to exist.

Section 15. Irrevocability and Termination. Subject to the right of the parties to amend this Agreement as
provided in Section 14, this Trust shall be irrevocable and shall continue until terminated at the written direction
of the Grantor and the Trustee, or by the Trustee and the Department if the Grantor ceases to exist. Upon termination
of the Trust, all remaining trust property, less final trust administration expenses, shall be delivered to the Grantor.

Section 16. Immunity and Indemnification. The Trustee shall not incur personal liability of any nature in
connection with any act or omission, made in good faith, in the administration of this Trust, or in carrying out any
directions by the Grantor or the Department issued in accordance with this Agreement. The Trustee shall be
indemnified and saved harmless by the Grantor, from and against any personal liability to which the Trustee may
be subjected by reason of any act or conduct in its official capacity, including all expenses reasonably incurred in
its defense in the event the Grantor fails to provide such defense.
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Section 17. Choice of Law. This Agreement shall be administered, construed, and enforced according to the
laws of the state of South Carolina, or the Comptroller of the Currency in the case of National Association banks.

Section 18. Interpretation. As used in this Agreement, words in the singular include the plural and words in the
plural include the singular. The descriptive headings for each section of this Agreement shall not affect the
interpretation or the legal efficacy of this Agreement.

In Witness whereof the parties have caused this Agreement to be executed by their respective officers duly
authorized and their corporate seals (if applicable) to be hereunto affixed and attested as of the date first above
written. The parties below certify that the wording of this Agreement is identical to the wording specified in R.61-
92.280.103(b)(1) as such regulations were constituted on the date written above.

[Signature of Grantor]
[Name of the Grantor]
[Title]

Attest:

[Signature of Trustee]
[Name of the Trustee]
[Title]
[Seal]

Attest:

[Signature of Witness]
[Name of Witness]
[Title]
[Seal]

(2) The standby trust agreement, or trust agreement must be accompanied by a formal certification of
acknowledgment similar to the following.

State of
County of

On this [date], before me personally came [owner or operator] to me known, who, being by me duly sworn, did
depose and say that she/he resides at [address], that she/he is [title] of [corporation], the corporation described in
and which executed the above instrument; that she/he knows the seal of said corporation; that the seal affixed to
such instrument is such corporate seal; that it was so affixed by order of the Board of Directors of said corporation;
and that she/he signed her/his name thereto by like order.

[Signature of Notary Public]
[Name of Notary Public]

(¢) The Department will instruct the trustee to refund the balance of the standby trust fund to the provider of
financial assurance if the Department determines that no additional corrective action costs or third-party liability
claims will occur as a result of a release covered by the financial assurance mechanism for which the standby trust
fund was established.

(d) An owner or operator may establish one trust fund as the depository mechanism for all funds assured in
compliance with this rule.
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SECTION 280.104. LOCAL GOVERNMENT BOND RATING TEST.

(a) A general purpose local government owner or operator and/or local government serving as a guarantor may
satisfy the requirements of Section 280.93 by having a currently outstanding issue or issues of general obligation
bonds of $1 million or more, excluding refunded obligations, with a Moody's rating of Aaa, Aa, A, or Baa, or a
Standard & Poor's rating of AAA, AA, A, or BBB. Where a local government has multiple outstanding issues, or
where a local government's bonds are rated by both Moody's and Standard and Poor's, the lowest rating must be
used to determine eligibility. Bonds that are backed by credit enhancement other than municipal bond insurance
may not be considered in determining the amount of applicable bonds outstanding,.

(b) A local government owner or operator or local government serving as a guarantor that is not a general-
purpose local government and does not have the legal authority to issue general obligation bonds may satisfy the
requirements of Section 280.93 by having a currently outstanding issue or issues of revenue bonds of $1 million or
more, excluding refunded issues and by also having a Moody's rating of Aaa, Aa, A, or Baa, or a Standard & Poor's
rating of AAA, AA, A, or BBB as the lowest rating for any rated revenue bond issued by the local government.
Where bonds are rated by both Moody's and Standard & Poor's, the lower rating for each bond must be used to
determine eligibility. Bonds that are backed by credit enhancement may not be considered in determining the
amount of applicable bonds outstanding.

(c) The local government owner or operator and/or guarantor must maintain a copy of its bond rating published
within the last 12 months by Moody's or Standard & Poor's.

(d) To demonstrate that it meets the local government bond rating test, the chief financial officer of a general
purpose local government owner or operator and/or guarantor must sign a letter worded exactly as follows, except
that the instructions in brackets are to be replaced by the relevant information and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I'am the chief financial officer of [insert: name and address of local government owner or operator, or guarantor].
This letter is in support of the use of the bond rating test to demonstrate financial responsibility for [insert: "taking
corrective action" and/or "compensating third parties for bodily injury and property damage"] caused by [insert:
"sudden accidental releases" or "nonsudden accidental releases" or “accidental releases”] in the amount of at least
[insert: dollar amount] per occurrence and [insert: dollar amount] annual aggregate arising from operating (an)
underground storage tank(s).

Underground storage tanks at the following facilities are assured by this bond rating test: [List for each facility:
the name and address of the facility where tanks are assured by the bond rating test].

The details of the issue date, maturity, outstanding amount, bond rating, and bond rating agency of all
outstanding bond issues that are being used by [name of local government owner or operator, or guarantor] to
demonstrate financial responsibility are as follows: [complete table]

Issue date:

Maturity date:
Outstanding amount:
Bond rating:
Rating agency:
(Moody's or Standard & Poor’s)

The total outstanding obligation of [insert amount], excluding refunded bond issues, exceeds the minimum
amount of $1 million. All outstanding general obligation bonds issued by this government that have been rated by
Moody's or Standard & Poor's are rated as at least investment grade (Moody's Baa or Standard & Poor's BBB)
based on the most recent ratings published within the last 12 months. Neither rating service has provided
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notification within the last 12 months of downgrading of bond ratings below investment grade or of withdrawal of
bond rating other than for repayment of outstanding bond issues.

I hereby certify that the wording of this letter is identical to the wording specified in R.61-92.280.104(d) as such
regulations were constituted on the date shown immediately below.

[Date]
[Signature]

[Name]
[Title]

(e) To demonstrate that it meets the local government bond rating test, the chief financial officer of local
government owner or operator and/or guarantor other than a general purpose government must sign a letter worded
exactly as follows, except that the instructions in brackets are to be replaced by the relevant information and the
brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I'am the chief financial officer of [insert: name and address of local government owner or operator, or guarantor].
This letter is in support of the use of the bond rating test to demonstrate financial responsibility for [insert: "taking
corrective action" and/or "compensating third parties for bodily injury and property damage"] caused by [insert:
"sudden accidental releases" or "nonsudden accidental releases" or “accidental releases”] in the amount of at least
[insert: dollar amount] per occurrence and [insert: dollar amount] annual aggregate arising from operating (an)
underground storage tank(s). This local government is not organized to provide general governmental services and
does not have the legal authority under state law or constitutional provisions to issue general obligation debt.

Underground storage tanks at the following facilities are assured by this bond rating test: [List for each facility:
the name and address of the facility where tanks are assured by the bond rating test].

The details of the issue date, maturity, outstanding amount, bond rating, and bond rating agency of all
outstanding revenue bond issues that are being used by [name of local government owner or operator, or guarantor|
to demonstrate financial responsibility are as follows: [complete table]

Issue date:

Maturity date:
Outstanding amount:
Bond rating:
Rating agency:
(Moody's or Standard & Poor's)

The total outstanding obligation of [insert amount], excluding refunded bond issues, exceeds the minimum
amount of $1 million. All outstanding revenue bonds issued by this government that have been rated by Moody's
or Standard & Poor's are rated as at least investment grade (Moody's Baa or Standard & Poor's BBB) based on the
most recent ratings published within the last 12 months. The revenue bonds listed are not backed by third-party
credit enhancement or are insured by a municipal bond insurance company. Neither rating service has provided
notification within the last 12 months of downgrading of bond ratings below investment grade or of withdrawal of
bond rating other than for repayment of outstanding bond issues.

I hereby certify that the wording of this letter is identical to the wording specified in R.61-92.280.104(e) as such
regulations were constituted on the date shown immediately below.
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[Date]
[Signature]
[Name]
[Title]

(f) The Department may require reports of financial condition at any time from the local government owner or
operator, and/or local government guarantor. If the Department finds, on the basis of such reports or other
information, that the local government owner or operator, and/or guarantor, no longer meets the local government
bond rating test requirements of Section 280.104, the local government owner or operator must obtain alternative
coverage within 30 days after notification of such a finding.

(g) If a local government owner or operator using the bond rating test to provide financial assurance finds that it
no longer meets the bond rating test requirements, the local government owner or operator must obtain alternative
coverage within 150 days of the change in status.

(h) If the local government owner or operator fails to obtain alternate assurance within 150 days of finding
that it no longer meets the requirements of the bond rating test or within 30 days of notification by the
Department that it no longer meets the requirements of the bond rating test, the owner or operator must notify
the Department of such failure within 10 days.

SECTION 280.105. LOCAL GOVERNMENT FINANCIAL TEST.

(a) A local government owner or operator may satisfy the requirements of Section 280.93 by passing the financial
test specified in this section. To be eligible to use the financial test, the local government owner or operator must
have the ability and authority to assess and levy taxes or to freely establish fees and charges. To pass the local
government financial test, the owner or operator must meet the criteria of paragraphs (b)(2) and (b)(3) of this
section based on year-end financial statements for the latest completed fiscal year.

(b)(1) The local government owner or operator must have the following information available, as shown in the
year-end financial statements for the latest completed fiscal year:

(1) Total Revenues: Consists of the sum of general fund operating and non-operating revenues including
net local taxes, licenses and permits, fines and forfeitures, revenues from use of money and property, charges for
services, investment earnings, sales (property, publications, etc.), intergovernmental revenues (restricted and
unrestricted), and total revenues from all other governmental funds including enterprise, debt service, capital
projects, and special revenues, but excluding revenues to funds held in a trust or agency capacity. For purposes of
this test, the calculation of total revenues shall exclude all transfers between funds under the direct control of the
local government using the financial test (interfund transfers), liquidation of investments, and issuance of debt.

(i1) Total Expenditures: Consists of the sum of general fund operating and non-operating expenditures
including public safety, public utilities, transportation, public works, environmental protection, cultural and
recreational, community development, revenue sharing, employee benefits and compensation, office management,
planning and zoning, capital projects, interest payments on debt, payments for retirement of debt principal, and
total expenditures from all other governmental funds including enterprise, debt service, capital projects, and special
revenues. For purposes of this test, the calculation of total expenditures shall exclude all transfers between funds
under the direct control of the local government using the financial test (interfund transfers).

(ii1) Local Revenues: Consists of total revenues (as defined in paragraph (b)(1)(i) of this section) minus the
sum of all transfers from other governmental entities, including all monies received from Federal, State, or local
government sources.

(iv) Debt Service: Consists of the sum of all interest and principal payments on all long-term credit
obligations and all interest-bearing short-term credit obligations. Includes interest and principal payments on
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general obligation bonds, revenue bonds, notes, mortgages, judgments, and interest bearing warrants. Excludes
payments on non-interest-bearing short-term obligation, interfund obligation, amounts owed in a trust or agency
capacity, and advances and contingent loans from other governments.

(v) Total Funds: Consists of the sum of cash and investment securities from all funds, including general,
enterprise, debt service, capital projects, and special revenue funds, but excluding employee retirement funds, at
the end of the local government's financial reporting year. Includes Federal securities, Federal agency securities,
state and local government securities, and other securities such as bonds, notes and mortgages. For purposes of this
test, the calculation of total funds shall exclude agency funds, private trust funds, accounts receivable, value of real
property, and other non-security assets.

(vi) Population: consists of the number of people in the area served by the local government.

(2) The local government's year-end financial statements, if independently audited, cannot include an adverse
auditor's opinion or a disclaimer of opinion. The local government cannot have outstanding issues of general
obligation or revenue bonds that are rated as less than investment grade.

(3) The local government owner or operator must have a letter signed by the chief financial officer worded as
specified in paragraph (c) of this section.

(c) To demonstrate that it meets the financial test under paragraph (b) of this section, the chief financial officer
of the local government owner or operator, must sign, within 120 days of the close of each financial reporting year,
as defined by the twelve-month period for which financial statements used to support the financial test are prepared,
a letter worded exactly as follows, except that the instructions in brackets are to be replaced by the relevant
information and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I am the chief financial officer of [insert: name and address of the owner or operator]. This letter is in support of
the use of the local government financial test to demonstrate financial responsibility for [insert: "taking corrective
action" and/or "compensating third parties for bodily injury and property damage"] caused by [insert: "sudden
accidental releases" or "nonsudden accidental releases” or “accidental releases™] in the amount of at least [insert:
dollar amount] per occurrence and [insert: dollar amount] annual aggregate arising from operating (an)
underground storage tank(s).

Underground storage tanks at the following facilities are assured by this financial test [List for each facility: the
name and address of the facility where tanks assured by this financial test are located. If separate mechanisms or
combinations of mechanisms are being used to assure any of the tanks at this facility, list each tank assured by this
financial test by the tank identification number provided in the notification submitted pursuant to R.61-92.280.22.

This owner or operator has not received an adverse opinion, or a disclaimer of opinion from an independent
auditor on its financial statements for the latest completed fiscal year. Any outstanding issues of general obligation
or revenue bonds, if rated, have a Moody's rating of Aaa, Aa, A, or Baa or a Standard & Poor's rating of AAA, AA,
A, or BBB; if rated by both firms, the bonds have a Moody's rating of Aaa, Aa, A, or Baa and a Standard and Poor's
rating of AAA, AA, A, or BBB.

WORKSHEET FOR MUNICIPAL FINANCIAL TEST
Part I: Basic Information

1. Total Revenues
a. Revenues (dollars)
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Value of revenues excludes liquidation of investments and issuance of debt. Value includes all general fund
operating and non-operating revenues, as well as all revenues from all other governmental funds including
enterprise, debt service, capital projects, and special revenues, but excluding revenues to funds held in a trust or
agency capacity.

b. Subtract interfund transfers (dollars)

c. Total Revenues (dollars)

2. Total Expenditures

a. Expenditures (dollars)
Value consists of the sum of general fund operating and non-operating expenditures including interest payments
on debt, payments for retirement of debt principal, and total expenditures from all other governmental funds
including enterprise, debt service, capital projects, and special revenues.

b. Subtract interfund transfers (dollars)

c. Total Expenditures (dollars)

3. Local Revenues
a. Total Revenues (from 1c¢) (dollars)
b. Subtract total intergovernmental transfers (dollars)
c. Local Revenues (dollars)

4. Debt Service
a. Interest and fiscal charges (dollars)
b. Add debt retirement (dollars)
c. Total Debt Service (dollars)

5. Total Funds (dollars)
(Sum of amounts held as cash and investment securities from all funds, excluding amounts held for employee
retirement funds, agency funds, and trust funds)

6. Population (Persons)
Part II: Application of Test

7. Total Revenues to Population
a. Total Revenues (from 1c)
b. Population (from 6)
c. Divide 7a by 7b
d. Subtract 417
e. Divide by 5,212
f. Multiply by 4.095

8. Total Expenses to Population
a. Total Expenses (from 2c)
b. Population (from 6)
c. Divide 8a by 8b
d. Subtract 524
e. Divide by 5,401
f. Multiply by 4.095

9. Local Revenues to Total Revenues
a. Local Revenues (from 3¢)
b. Total Revenues (from 1c)
c. Divide 9a by 9b
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. Debt Service (from 4c)
. Divide 10a by 10b

. Divide by 1,038

. Debt Service (from 4c)
. Divide 11a by 11b

. Divide by .259

. Total Revenues (from 1c)
. Divide 12a by 12b

. Divide by .899

. Total Funds (from 5)
. Divide 13a by 13b

. Divide by 9.156

. Total Funds (from 5)
. Divide 14a by 14b

. Divide by 6.409

. Total Funds (from 5)

. Divide 15a by 15b
. Subtract 270
. Divide by 4,548

. Subtract .695

Divide by .205

Multiply by 2.840

Debt Service to Population

. Population (from 6)

. Subtract 51

Multiply by -1.866

Debt Service to Total Revenues

. Total Revenues (from 1c¢)

. Subtract .068

Multiply by -3.533

Total Revenues to Total Expenses

. Total Expenses (from 2c)

. Subtract .910

Multiply by 3.458

Funds Balance to Total Revenues

. Total Revenues (from 1c)

. Subtract .891

Multiply by 3.270

Funds Balance to Total Expenses

. Total Expenses (from 2c)

. Subtract .866

Multiply by 3.270

Total Funds to Population

. Population (from 6)

Multiply by 1.866
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16. Add 7f+ 8f+9f+ 10f+ 11f+ 12f + 13f+ 14f + 15f+ 4.937

I hereby certify that the financial index shown on line 16 of the worksheet is greater than zero and that the
wording of this letter is identical to the wording specified in R.61-92.280.105(c) as such regulations were
constituted on the date shown immediately below.

[Date]
[Signature]

[Name]
[Title]

(d) If a local government owner or operator using the test to provide financial assurance finds that it no longer
meets the requirements of the financial test based on the year-end financial statements, the owner or operator must
obtain alternative coverage within 150 days of the end of the year for which financial statements have been
prepared.

(e) The Department may require reports of financial condition at any time from the local government owner or
operator. If the Department finds, on the basis of such reports or other information, that the local government owner
or operator no longer meets the financial test requirements of Section 280.105(b) and (c), the owner or operator
must obtain alternate coverage within 30 days after notification of such a finding.

(f) If the local government owner or operator fails to obtain alternate assurance within 150 days of finding that
it no longer meets the requirements of the financial test based on the year-end financial statements or within 30
days of notification by the Department that it no longer meets the requirements of the financial test, the owner or
operator must notify the Department of such failure within 10 days.

SECTION 280.106. LOCAL GOVERNMENT GUARANTEE.

(a) A local government owner or operator may satisfy the requirements of Section 280.93 by obtaining a
guarantee that conforms to the requirements of this section. The guarantor must be a local government having a
"substantial governmental relationship" with the owner or operator and issuing the guarantee as an act incident to
that relationship. A local government acting as the guarantor must:

(1) Demonstrate that it meets the bond rating test requirement of Section 280.104 and deliver a copy of the
chief financial officer's letter as contained in Section 280.104(d) and (e) to the local government owner or operator;
or

(2) Demonstrate that it meets the worksheet test requirements of Section 280.105 and deliver a copy of the
chief financial officer's letter as contained in Section 280.105(c) to the local government owner or operator; or

(3) Demonstrate that it meets the local government fund requirements of Sections 280.107(a), 280.107(b), or
280.107(c) and deliver a copy of the chief financial officer's letter as contained in Section 280.107 to the local
government owner or operator.

(b) If the local government guarantor is unable to demonstrate financial assurance under any of Sections 280.104,
280.105, 280.107(a), 280.107(b), or 280.107(c), at the end of the financial reporting year, the guarantor shall send
by certified mail, before cancellation or non-renewal of the guarantee, notice to the owner or operator. The
guarantee will terminate no less than 120 days after the date the owner or operator receives the notification, as
evidenced by the return receipt. The owner or operator must obtain alternative coverage as specified in Section
280.114(e).

(c) The guarantee agreement must be worded as specified in paragraph (d) or (e) of this section, depending on
which of the following alternative guarantee arrangements is selected:
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(1) I, in the default or incapacity of the owner or operator, the guarantor guarantees to fund a standby trust as
directed by the Department, the guarantee shall be worded as specified in paragraph (d) of this section.

(2) If, in the default or incapacity of the owner or operator, the guarantor guarantees to make payments as
directed by the Department for taking corrective action or compensating third parties for bodily injury and property
damage, the guarantee shall be worded as specified in paragraph (¢) of this section.

(d) If the guarantor is a local government, the local government guarantee with standby trust must be worded
exactly as follows, except that instructions in brackets are to be replaced with relevant information and the brackets
deleted:

LOCAL GOVERNMENT GUARANTEE WITH STANDBY TRUST MADE BY A LOCAL GOVERNMENT

Guarantee made this [date] by [name of guaranteeing entity], a local government organized under the laws of
South Carolina, herein referred to as guarantor, to the Department and to any and all third parties, and obliges, on
behalf of [local government owner or operator].

Recitals

(1) Guarantor meets or exceeds [select one: the local government bond rating test requirements of R.61-
92.280.104, the local government financial test requirements of R.61-92.280.105, or the local government fund
under R.61-92.280.107(a), R.61-92.280.107(b), or R.61-92.280.107(c).

(2) [Local government owner or operator]| owns or operates the following underground storage tank(s) covered
by this guarantee: [List the number of tanks at each facility and the name(s) and address(es) of the facility(ies)
where the tanks are located. If more than one instrument is used to assure different tanks at any one facility, for
each tank covered by this instrument, list the tank identification number provided in the notification submitted
pursuant to R.61-92.280 and the name and address of the facility.] This guarantee satisfies R.61-92.280, Subpart
H requirements for assuring funding for [insert: "taking corrective action" and/or "compensating third parties for
bodily injury and property damage caused by" either "sudden accidental releases" or "nonsudden accidental
releases" or "accidental releases"; if coverage is different for different tanks or locations, indicate the type of
coverage applicable to each tank or location] arising from operating the above-identified underground storage
tank(s) in the amount of [insert dollar amount] per occurrence and [insert: dollar amount] annual aggregate.

(3) Incident to our substantial governmental relationship with [local government owner or operator|, guarantor
guarantees to the Department and to any and all third parties that:

In the event that [local government owner or operator] fails to provide alternative coverage within 60 days after
receipt of a notice of cancellation of this guarantee and the Department has determined or suspects that a release
has occurred at an underground storage tank covered by this guarantee, the guarantor, upon instructions from the
Department, shall fund a standby trust fund in accordance with the provisions of R.61-92.280.112, in an amount
not to exceed the coverage limits specified above.

In the event that the Department determines that [local government owner or operator] has failed to perform
corrective action for releases arising out of the operation of the above-identified tank(s) in accordance with R.61-
92.280, Subpart F, the guarantor upon written instructions from the Department shall fund a standby trust fund in
accordance with the provisions of R.61-92.280.112, in an amount not to exceed the coverage limits specified above.

If [owner or operator] fails to satisfy a judgment or award based on a determination of liability for bodily injury
or property damage to third parties caused by ["sudden" and/or "nonsudden"] accidental releases arising from the
operation of the above-identified tank(s), or fails to pay an amount agreed to in settlement of a claim arising from
or alleged to arise from such injury or damage, the guarantor, upon written instructions from the Department, shall
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fund a standby trust in accordance with the provisions of R.61-92.280.112 to satisfy such judgment(s), award(s),
or settlement agreement(s) up to the limits of coverage specified above.

(4) Guarantor agrees that, if at the end of any fiscal year before cancellation of this guarantee, the guarantor fails
to meet or exceed the requirements of the financial responsibility mechanism specified in paragraph (1), guarantor
shall send within 120 days of such failure, by certified mail, notice to [local government owner or operator], as
evidenced by the return receipt.

(5) Guarantor agrees to notify [owner or operator] by certified mail of a voluntary or involuntary proceeding
under Title 11 (Bankruptcy), U.S. Code naming guarantor as debtor, within 10 days after commencement of the
proceeding.

(6) Guarantor agrees to remain bound under this guarantee notwithstanding any modification or alteration of any
obligation of [owner or operator] pursuant to R.61-92.280.

(7) Guarantor agrees to remain bound under this guarantee for so long as [local government owner or operator|
must comply with the applicable financial responsibility requirements of R.61-92.280, Subpart H for the above
identified tank(s), except that guarantor may cancel this guarantee by sending notice by certified mail to [owner or
operator], such cancellation to become effective no earlier than 120 days after receipt of such notice by [owner or
operator], as evidenced by the return receipt.

(8) The guarantor's obligation does not apply to any of the following:

(a) Any obligation of [local government owner or operator] under a workers' compensation, disability benefits,
or unemployment compensation law or other similar law;

(b) Bodily injury to an employee of [insert: local government owner or operator] arising from and in the course
of employment by [insert: local government owner or operator];

(c) Bodily injury or property damage arising from the ownership, maintenance, use or entrustment to others
of any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to, in the care, custody, or control of, or occupied
by [insert: local government owner or operator] that is not the direct result of a release from a petroleum
underground storage tank;

(e) Bodily damage or property damage for which [insert: owner or operator] is obligated to pay damages by
reason of the assumption of liability in a contract or agreement other than a contract or agreement entered into to
meet the requirements of R.61-92.280.93.

(9) Guarantor expressly waives notice of acceptance of this guarantee by the Department by any or all third
parties, or by [local government owner or operator|.

I hereby certify that the wording of this guarantee is identical to the wording specified in R.61-92 Part 280.106(d)
as such regulations were constituted on the effective date shown immediately below.

Effective date:

[Name of guarantor]
[Authorized signature of guarantor]
[Name of person signing]
[Title of person signing]
Signature of witness or notary:
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(e) If the guarantor is a local government, the local government guarantee without standby trust must be worded
exactly as follows, except that instructions in brackets are to be replaced with relevant information and the brackets
deleted:

LOCAL GOVERNMENT GUARANTEE WITHOUT STANDBY TRUST MADE BY A LOCAL
GOVERNMENT

Guarantee made this [date] by [name of guaranteeing entity], a local government organized under the laws of
South Carolina, herein referred to as guarantor, to the Department and to any and all third parties, and obliges, on
behalf of [local government owner or operator].

Recitals

(1) Guarantor meets or exceeds [select one: the local government bond rating test requirements of R.61-
92.280.104, the local government financial test requirements of R.61-92.280.105, the local government fund under
R.61-92.280.107(a), R.61-92.280.107(b), or R.61-92.280.107(c)].

(2) [Local government owner or operator]| owns or operates the following underground storage tank(s) covered
by this guarantee: [List the number of tanks at each facility and the name(s) and address(es) of the facility(ies)
where the tanks are located. If more than one instrument is used to assure different tanks at any one facility, for
each tank covered by this instrument, list the tank identification number provided in the notification submitted
pursuant to R.61-92.280, and the name and address of the facility.] This guarantee satisfies R.61-92.280, Subpart
H requirements for assuring funding for [insert: "taking corrective action" and/or "compensating third parties for
bodily injury and property damage caused by" either "sudden accidental releases" or "nonsudden accidental
releases" or "accidental releases"; if coverage is different for different tanks or locations, indicate the type of
coverage applicable to each tank or location] arising from operating the above-identified underground storage
tank(s) in the amount of [insert: dollar amount] per occurrence and [insert: dollar amount] annual aggregate.

(3) Incident to our substantial governmental relationship with [local government owner or operator|, guarantor
guarantees to the Department and to any and all third parties and obliges that:

In the event that [local government owner or operator] fails to provide alternative coverage within 60 days after
receipt of a notice of cancellation of this guarantee and the Department has determined or suspects that a release
has occurred at an underground storage tank covered by this guarantee, the guarantor, upon written instructions
from the Department shall make funds available to pay for corrective actions and compensate third parties for
bodily injury and property damage in an amount not to exceed the coverage limits specified above.

In the event that the Department determines that [local government owner or operator] has failed to perform
corrective action for releases arising out of the operation of the above-identified tank(s) in accordance with R.61-
92.280, Subpart F, the guarantor upon written instructions from the Department shall make funds available to pay
for corrective actions in an amount not to exceed the coverage limits specified above.

If [owner or operator] fails to satisfy a judgement or award based on a determination of liability for bodily injury
or property damage to third parties caused by ["sudden" and/or "nonsudden"] accidental releases arising from the
operation of the above-identified tank(s), or fails to pay an amount agreed to in settlement of a claim arising from
or alleged to arise from such injury or damage, the guarantor, upon written instructions from the Department shall
make funds available to compensate third parties for bodily injury and property damage in an amount not to exceed
the coverage limits specified above.

(4) Guarantor agrees that if at the end of any fiscal year before cancellation of this guarantee, the guarantor fails
to meet or exceed the requirements of the financial responsibility mechanism specified in paragraph (1), guarantor
shall send within 120 days of such failure, by certified mail, notice to [local government owner or operator], as
evidenced by the return receipt.
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(5) Guarantor agrees to notify [owner or operator] by certified mail of a voluntary or involuntary proceeding
under Title 11 (Bankruptcy), U.S. Code naming guarantor as debtor, within 10 days after commencement of the
proceeding.

(6) Guarantor agrees to remain bound under this guarantee notwithstanding any modification or alteration of any
obligation of [owner or operator] pursuant to R.61-92.280.

(7) Guarantor agrees to remain bound under this guarantee for so long as [local government owner or operator|
must comply with the applicable financial responsibility requirements of R.61-92.280, Subpart H for the above
identified tank(s), except that guarantor may cancel this guarantee by sending notice by certified mail to [owner or
operator], such cancellation to become effective no earlier than 120 days after receipt of such notice by [owner or
operator], as evidenced by the return receipt. If notified of a probable release, the guarantor agrees to remain bound
to the terms of this guarantee for all charges arising from the release, up to the coverage limits specified above,
notwithstanding the cancellation of the guarantee with respect to future releases.

(8) The guarantor's obligation does not apply to any of the following:

(a) Any obligation of [local government owner or operator] under a workers' compensation disability benefits,
or unemployment compensation law or other similar law;

(b) Bodily injury to an employee of [insert: local government owner or operator] arising from, and in the
course of, employment by [insert: local government owner or operator|;

(c) Bodily injury or property damage arising from the ownership, maintenance, use or entrustment to others
of any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to, in the care, custody, or control of, or occupied
by [insert: local government owner or operator] that is not the direct result of a release from a petroleum
underground storage tank;

(e) Bodily damage or property damage for which [insert: owner or operator] is obligated to pay damages by
reason of the assumption of liability in a contract or agreement other than a contract or agreement entered into to
meet the requirements of R.61-92.280.93.

(9) Guarantor expressly waives notice of acceptance of this guarantee by the Department, by any or all third
parties, or by [local government owner or operator],

I hereby certify that the wording of this guarantee is identical to the wording specified in R.61-92.280.106(¢e) as
such regulations were constituted on the effective date shown immediately below.

Effective date:

[Name of guarantor]
[Authorized signature for guarantor]
[Name of person signing]
[Title of person signing]
Signature of witness or notary:

SECTION 280.107. LOCAL GOVERNMENT FUND.

A local government owner or operator may satisfy the requirements of Section 280.93 by establishing a
dedicated fund account that conforms to the requirements of this section. Except as specified in paragraph (b) of
this section, a dedicated fund may not be commingled with other funds or otherwise used in normal operations. A
dedicated fund will be considered eligible if it meets one of the following requirements:
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(a) The fund is dedicated by state constitutional provision, or local government statute, charter, ordinance or
order to pay for taking corrective action and for compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of petroleum underground storage tanks and is funded for
the full amount of coverage required under Section 280.93, or funded for part of the required amount of coverage
and used in combination with other mechanism(s) that provide the remaining coverage; or

(b) The fund is dedicated by state constitutional provision, or local government statute, charter, ordinance, or
order as a contingency fund for general emergencies, including taking corrective action and compensating third
parties for bodily injury and property damage caused by accidental releases arising from the operation of petroleum
underground storage tanks and is funded for five times the full amount of coverage required under Section 280.93,
or funded for part of the required amount of coverage and used in combination with other mechanism(s) that
provide the remaining coverage. If the fund is funded for less than five times the amount of coverage required
under Section 280.93, the amount of financial responsibility demonstrated by the fund may not exceed one-fifth
the amount in the fund; or

(¢) The fund is dedicated by state constitutional provision, or local government statute, charter, ordinance or
order to pay for taking corrective action and for compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of petroleum underground storage tanks. A payment is
made to the fund once every year for seven years until the fund is fully funded. This seven year period is hereafter
referred to as the "pay-in-period." The amount of each payment must be determined by this formula:

Where TF is the total required financial assurance for the owner or operator, CF is the current amount in the fund,
and Y is the number of years remaining in the pay-in-period; and,

(1) The local government owner or operator has available bonding authority, approved through voter
referendum (if such approval is necessary prior to the issuance of bonds), for an amount equal to the difference
between the required amount of coverage and the amount held in the dedicated fund. This bonding authority shall
be available for taking corrective action and for compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of petroleum underground storage tanks; or

(2) The local government owner or operator has a letter signed by the appropriate state attorney general stating
that the use of the bonding authority will not increase the local government's debt beyond the legal debt ceilings
established by the relevant state laws. The letter must also state that prior voter approval is not necessary before
use of the bonding authority.

(d) To demonstrate that it meets the requirements of the local government fund, the chief financial officer of the
local government owner or operator and/or guarantor must sign a letter worded exactly as follows, except that the
instructions in brackets are to be replaced by the relevant information and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I'am the chief financial officer of [insert: name and address of local government owner or operator, or guarantor].
This letter is in support of the use of the local government fund mechanism to demonstrate financial responsibility
for [insert: "taking corrective action" and/or "compensating third parties for bodily injury and property damage"]
caused by [insert: "sudden accidental releases" or "nonsudden accidental releases" or “accidental releases™] in the
amount of at least [insert: dollar amount] per occurrence and [insert: dollar amount] annual aggregate arising from
operating (an) underground storage tank(s).
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Underground storage tanks at the following facilities are assured by this local government fund mechanism:
[List for each facility: the name and address of the facility where tanks are assured by the local government fund].

[Insert: "The local government fund is funded for the full amount of coverage required under Section 280.93, or
funded for part of the required amount of coverage and used in combination with other mechanism(s) that provide
the remaining coverage." or "The local government fund is funded for five times the full amount of coverage
required under Section 280.93, or funded for part of the required amount of coverage and used in combination with
other mechanisms(s) that provide the remaining coverage," or "A payment is made to the fund once every year for
seven years until the fund is fully-funded and [name of local government owner or operator] has available bonding
authority, approved through voter referendum, of an amount equal to the difference between the required amount
of coverage and the amount held in the dedicated fund" or "A payment is made to the fund once every year for
seven years until the fund is fully-funded and I have attached a letter signed by the State Attorney General stating
that (1) the use of the bonding authority will not increase the local government's debt beyond the legal debt ceilings
established by the relevant state laws and (2) that prior voter approval is not necessary before use of the bonding
authority"].

The details of the local government fund are as follows:

Amount in Fund (market value of fund at close of last fiscal year):
[If fund balance is incrementally funded as specified in Section 280.107(c), insert:

Amount added to fund in the most recently completed fiscal year:

Number of years remaining in the pay-in-period: ]

A copy of the state constitutional provision, or local government statute, charter, ordinance, or order dedicating the
fund is attached.

I hereby certify that the wording of this letter is identical to the wording specified in R.61-92.280.107(d) as such
regulations were constituted on the date shown immediately below.

[Date]
[Signature]
[Name]
[Title]

SECTION 280.108. SUBSTITUTION OF FINANCIAL ASSURANCE MECHANISM BY OWNER OR
OPERATOR.

(a) An owner or operator may substitute any alternate financial assurance mechanisms as specified in this
subpart, provided that at all times he maintains an effective financial assurance mechanism or combination of
mechanisms that satisfies the requirements of Section 280.93.

(b) After obtaining alternate financial assurance as specified in this subpart, an owner or operator may cancel a
financial assurance mechanism by providing notice to the provider of financial assurance.

SECTION 280.109. CANCELLATION OR NONRENEWAL BY A PROVIDER OF FINANCIAL
ASSURANCE.

(a) Except as otherwise provided, a provider of financial assurance may cancel or fail to renew an assurance
mechanism by sending a notice of termination by certified mail to the owner or operator and the Department.
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(1) Termination of a local government guarantee, a guarantee, a surety bond, or a letter of credit may not occur
until 120 days after the date on which the owner or operator receives the notice of termination, as evidenced by the
return receipt.

(2) Termination of insurance or risk retention coverage, except for non-payment or misrepresentation by the
insured, may not occur until 60 days after the date on which the owner or operator receives the notice of termination,
as evidenced by the return receipt. Termination for non-payment of premium or misrepresentation by the insured
may not occur until a minimum of 10 days after the date on which the owner or operator receives the notice of
termination, as evidenced by the return receipt.

(b) If a provider of financial responsibility cancels or fails to renew for reasons other than incapacity of the
provider as specified in Section 280.114, the owner or operator must obtain alternate coverage as specified in this
section within 60 days after receipt of the notice of termination. If the owner or operator fails to obtain alternate
coverage within 60 days after receipt of the notice of termination, the owner or operator must notify the Department
of such failure and submit:

(1) The name and address of the provider of financial assurance;

(2) The effective date of termination; and

(3) The evidence of the financial assurance mechanism subject to the termination maintained in accordance
with Section 280.111(b).

SECTION 280.110. REPORTING BY OWNER OR OPERATOR.

(a) An owner or operator must submit the appropriate forms listed in Section 280.111(b) documenting current
evidence of financial responsibility to the Department:

(1) Within 30 days after the owner or operator identifies a release from an UST required to be reported under
Sections 280.53 or 280.61;

(2) If the owner or operator fails to obtain alternate coverage as required by this subpart, within 30 days after
the owner or operator receives notice of:

(1) Commencement of a voluntary or involuntary proceeding under Title 11 (Bankruptcy), U.S. Code,
naming a provider of financial assurance as a debtor;

(i1) Suspension or revocation of the authority of a provider of financial assurance to issue a financial
assurance mechanism;

(iii) Failure of a guarantor to meet the requirements of the financial test;
(iv) Other incapacity of a provider of financial assurance; or
(3) As required by Sections 280.95(g) and 280.109(b).
(b) An owner or operator must certify compliance with the financial responsibility requirements of this part as
specified in the new tank notification form when notifying the Department of the installation of a new UST under

Section 280.22.

(¢) The Department may require an owner or operator to submit evidence of financial assurance as described in
Section 280.111(b) or other information relevant to compliance with this subpart at any time.
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SECTION 280.111. RECORDKEEPING.

(a) Owners or operators must maintain evidence of all financial assurance mechanisms used to demonstrate
financial responsibility under this subpart for an UST until released from the requirements of this subpart under
Section 280.113. An owner or operator must maintain such evidence at the UST site or the owner's or operator's
place of work. Records maintained off-site must be made available upon request of the Department.

(b) An owner or operator must maintain the following types of evidence of financial responsibility:

(1) An owner or operator using an assurance mechanism specified in Sections 280.95 through 280.100, or
Section 280.102, or Sections 280.104 through 280.107, must maintain a copy of the instrument worded as specified.

(2) An owner or operator using a financial test or guarantee, or a local government financial test or a local
government guarantee supported by the local government financial test must maintain a copy of the chief financial
officer's letter based on year-end financial statements for the most recent completed financial reporting year. Such
evidence must be on file no later than 120 days after the close of the financial reporting year.

(3) An owner or operator using a guarantee, surety bond, or letter of credit must maintain a copy of the signed
standby trust fund agreement and copies of any amendments to the agreement.

(4) A local government owner or operator using a local government guarantee under Section 280.106(d) must
maintain a copy of the signed standby trust fund agreement and copies of any amendments to the agreement.

(5) A local government owner or operator using the local government bond rating test under Section 280.104
must maintain a copy of its bond rating published within the last twelve months by Moody's or Standard & Poor's.

(6) A local government owner or operator using the local government guarantee under Section 280.106, where
the guarantor's demonstration of financial responsibility relies on the bond rating test under Section 280.104 must
maintain a copy of the guarantor's bond rating published within the last twelve months by Moody's or Standard &
Poor's.

(7) An owner or operator using an insurance policy or risk retention group coverage must maintain a copy of
the signed insurance policy or risk retention group coverage policy, with the endorsement or certificate of insurance
and any amendments to the agreements.

(8) An owner or operator covered by the SUPERB fund must maintain on file a copy of the Certification of
Financial Responsibility required under Section 280.101(d).

(9) An owner or operator using a local government fund under Section 280.107 must maintain the following
documents:

(1) A copy of the state constitutional provision or local government statute, charter, ordinance, or order
dedicating the fund; and

(i1) Year-end financial statements for the most recent completed financial reporting year showing the
amount in the fund. If the fund is established under Section 280.107(c) using incremental funding backed by
bonding authority, the financial statements must show the previous year's balance, the amount of funding during
the year, and the closing balance in the fund.

(iii) If the fund is established under Section 280.107(c) using incremental funding backed by bonding
authority, the owner or operator must also maintain documentation of the required bonding authority, including
either the results of a voter referendum (under Section 280.107(c)(1)), or attestation by the State Attorney General
as specified under Section 280.107(c)(2).

South Carolina State Register Vol. 41, Issue 5
May 26, 2017



FINAL REGULATIONS 193

(10) A local government owner or operator using the local government guarantee supported by the local
government fund must maintain a copy of the guarantor's year-end financial statement for the most recent
completed financial reporting year showing the amount of the fund.

(11)(1) An owner or operator using an assurance mechanism specified in Sections 280.95 through 280.107
must maintain an updated copy of a certification of financial responsibility using a Department form or a
Department approved form, worded as follows, except that instructions in brackets are to be replaced with the
relevant information and the brackets deleted:

CERTIFICATION OF FINANCIAL RESPONSIBILITY

Complete and return one copy to the Department. Keep one copy on file, to be provided upon request.

Site Name Site #

Site Address

Choose one or a combination of assurance mechanisms to demonstrate financial responsibility under R.61-92.280,
Subpart H of the South Carolina Underground Storage Tank Control Regulations (SCUSTCR). Complete the chart
for each mechanism selected.

MECHANISM NAME OF AMOUNT OF PERIOD OF
ISSUER COVERAGE COVERAGE

1. State fund (SUPERB)--[If you select this, show deductible coverage here.]

2. Self insurance

3. Guarantee

4. Pollution insurance or
risk retention group

5. Surety bond

6. Letter of credit

7. Trust fund

8. Local government options

hereby certifies compliance with the requirements of Subpart H of SCUSTCR Part 280.
[owner or operator]
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[Signature of owner or operator] [Signature of witness or notary|
[Name of owner or operator| [Name of witness or notary]
[Title] [Date]

[Date]

(i1) The owner or operator must update this certification whenever the financial assurance mechanism(s)
used to demonstrate financial responsibility change(s). As stated in Section 280.110, a copy must be sent to the
Department under the following circumstances: (1) you install a new tank system; (2) you have confirmed that
there has been a release; (3) you change financial mechanisms; (4) the Environmental Protection Agency or the
Department requests your records. No mechanism may require expenditure of funds from the SUPERB Account
or the SUPERB Financial Responsibility Fund prior to exhausting that mechanism.

SECTION 280.112. DRAWING ON FINANCIAL ASSURANCE MECHANISMS.

(a) Except as specified in paragraph (d) of this section, the Department shall require the guarantor, surety, or
institution issuing a letter of credit to place the amount of funds stipulated by the Department up to the limit of
funds provided by the financial assurance mechanism, into the standby trust if:

(D(1) The owner or operator fails to establish alternate financial assurance within 60 days after receiving notice
of cancellation of the guarantee, surety bond, letter of credit, or, as applicable, other financial assurance mechanism;
and

(i1) The Department determines or suspects that a release from an underground storage tank covered by the
mechanism has occurred and so notifies the owner or operator or the owner or operator has notified the Department
pursuant to Subparts E or F of a release from an UST covered by the mechanism; or

(2) The conditions of paragraph (b)(1) or (b)(2)(i) or (ii) of this section are satisfied.
(b) The Department may draw on a standby trust fund when:

() The Department makes a final determination that a release has occurred and immediate or long-term
corrective action for the release is needed, and the owner or operator, after appropriate notice and opportunity to
comply, has not conducted corrective action as required under R.61-92.280, Subpart F of this part; or

(2) The Department has received either:

(i) Certification from the owner or operator and the third-party liability claimant(s) and from attorneys
representing the owner or operator and the third-party liability claimant(s) that a third-party liability claim should
be paid. The certification must be worded as follows, except that instructions in brackets are to be replaced with
the relevant information and the brackets deleted:

CERTIFICATION OF VALID CLAIM

The undersigned, as principals and as legal representatives of [insert: owner or operator] and [insert: name and
address of third-party claimant], hereby certify that the claim of bodily injury [and/or] property damage caused by
an accidental release arising from operating [owner's or operator's] underground storage tank should be paid in the
amount of $[].
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[Signatures] [Signature(s)]

Owner or Operator Claimant(s)

Attorney for Owner or Operator Attorney(s) for Claimant(s)
(Notary) Date (Notary) Date

or (ii) A valid final court order establishing a judgment against the owner or operator for bodily injury or property
damage caused by an accidental release from an UST covered by financial assurance under this subpart and the
Department determines that the owner or operator has not satisfied the judgment.

(c) If the Department determines that the amount of corrective action costs and third-party liability claims eligible
for payment under paragraph (b) of this section may exceed the balance of the standby trust fund and the obligation
of the provider of financial assurance, the first priority for payment shall be corrective action costs necessary to
protect human health and the environment. The Department shall pay third-party liability claims in the order in
which the Department receives certifications under paragraph (b)(2)(i) of this section, and valid court orders under
paragraph (b)(2)(ii) of this section.

(d) A governmental entity acting as guarantor under Section 280.106(e), the local government guarantee without
standby trust, shall make payments as directed by the Department under the circumstances described in Section
280.112(a), (b), and (c).

SECTION 280.113. RELEASE FROM THE REQUIREMENTS.

An owner or operator is no longer required to maintain financial responsibility under this subpart for an UST
after the tank has been permanently closed or undergoes a change-in-service or, if corrective action is required,
after corrective action has been completed and the tank has been permanently closed or undergoes a change-in-
service as required by Subpart G of this part.

SECTION 280.114. BANKRUPTCY OR OTHER INCAPACITY OF OWNER OR OPERATOR OR
PROVIDER OF FINANCIAL ASSURANCE.

(a) Within 10 days after commencement of a voluntary or involuntary proceeding under Title 11 (Bankruptcy),
U.S. Code, naming an owner or operator as debtor, the owner or operator must notify the Department by certified
mail of such commencement and submit the appropriate forms listed in Section 280.111(b) documenting current
financial responsibility.

(b) Within 10 days after commencement of a voluntary or involuntary proceeding under Title 11 (Bankruptcy),
U.S. Code, naming a guarantor providing financial assurance as debtor, such guarantor must notify the owner or
operator by certified mail of such commencement as required under the terms of the guarantee specified in Section
280.96.

(c) Within 10 days after commencement of a voluntary or involuntary proceeding under Title 11 (Bankruptcy),
U.S. Code, naming a local government owner or operator as debtor, the local government owner or operator must
notify the Department by certified mail of such commencement and submit the appropriate forms listed in Section
280.111(b) documenting current financial responsibility.

(d) Within 10 days after commencement of a voluntary or involuntary proceeding under Title 11 (Bankruptcy),
U.S. Code, naming a guarantor providing a local government financial assurance as debtor, such guarantor must
notify the local government owner or operator by certified mail of such commencement as required under the terms
of the guarantee specified in Section 280.106.

(e) An owner or operator who obtains financial assurance by a mechanism other than the financial test of
self-insurance will be deemed to be without the required financial assurance in the event of a bankruptcy or
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incapacity of its provider of financial assurance, or a suspension or revocation of the authority of the provider of
financial assurance to issue a guarantee, insurance policy, risk retention group coverage policy, surety bond, letter
of credit, or state-required mechanism. The owner or operator must obtain alternate financial assurance as specified
in this subpart within 30 days after receiving notice of such an event. If the owner or operator does not obtain
alternate coverage within 30 days after such notification, he must notify the Department.

(f) Within 30 days after receipt of notification that a state fund or other state assurance has become incapable of
paying for assured corrective action or third-party compensation costs, the owner or operator must obtain alternate
financial assurance.

SECTION 280.115. REPLENISHMENT OF GUARANTEES, LETTERS OF CREDIT, OR SURETY
BONDS.

(a) If at any time after a standby trust is funded upon the instruction of the Department with funds drawn from a
guarantee, local government guarantee with standby trust, letter of credit, or surety bond, and the amount in the
standby trust is reduced below the full amount of coverage required, the owner or operator shall by the anniversary
date of the financial mechanism from which the funds were drawn:

(1) Replenish the value of financial assurance to equal the full amount of coverage required, or

(2) Acquire another financial assurance mechanism for the amount by which funds in the standby trust have
been reduced.

(b) For purposes of this section, the full amount of coverage required is the amount of coverage to be provided
by Section 280.93. If a combination of mechanisms was used to provide the assurance funds which were drawn
upon, replenishment shall occur by the earliest anniversary date among the mechanisms.

SECTION 280.116. SUSPENSION OF ENFORCEMENT [Reserved]

SUBPART 1
Lender Liability

SECTION 280.200. DEFINITIONS.

(a) UST technical standards, as used in this subpart, refers to the UST preventative and operating requirements
under subparts B, C, D, G, J, and K of this part and Section 280.50 of subpart E.

(b) Petroleum production, refining, and marketing.

(1) Petroleum production means the production of crude oil or other forms of petroleum (as defined in Section
280.12(xx)) as well as the production of petroleum products from purchased materials.

(2) Petroleum refining means the cracking, distillation, separation, conversion, upgrading, and finishing of
refined petroleum or petroleum products.

(3) Petroleum marketing means the distribution, transfer, or sale of petroleum or petroleum products for
wholesale or retail purposes.

(c) Indicia of ownership means evidence of a secured interest, evidence of an interest in a security interest, or
evidence of an interest in real or personal property securing a loan or other obligation, including any legal or
equitable title or deed to real or personal property acquired through or incident to foreclosure. Evidence of such
interests include, but are not limited to, mortgages, deeds of trust, liens, surety bonds and guarantees of obligations,
title held pursuant to a lease financing transaction in which the lessor does not select initially the leased property
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(hereinafter "lease financing transaction"), and legal or equitable title obtained pursuant to foreclosure. Evidence
of such interests also includes assignments, pledges, or other rights to or other forms of encumbrance against
property that are held primarily to protect a security interest. A person is not required to hold title or a security
interest in order to maintain indicia of ownership.

(d) A holder is a person who, upon the effective date of this regulation or in the future, maintains indicia of
ownership (as defined in Section 280.200(c)) primarily to protect a security interest (as defined in Section
280.200(f)(1)) in a petroleum or petroleum product UST or UST system or facility or property on which a
petroleum or petroleum product UST or UST system is located. A holder includes the initial holder (such as a loan
originator); any subsequent holder (such as a successor-in-interest or subsequent purchaser of the security interest
on the secondary market); a guarantor of an obligation, surety, or any other person who holds ownership indicia
primarily to protect a security interest; or a receiver or other person who acts on behalf or for the benefit of a holder.

(e) A borrower, debtor, or obligor is a person whose UST or UST system or facility or property on which the
UST or UST system is located is encumbered by a security interest. These terms may be used interchangeably.

(f) Primarily to protect a security interest means that the holder's indicia of ownership are held primarily for the
purpose of securing payment or performance of an obligation.

(1) Security interest means an interest in a petroleum or petroleum product UST or UST system or in the
facility or property on which a petroleum or petroleum product UST or UST system is located, created or
established for the purpose of securing a loan or other obligation. Security interests include but are not limited to
mortgages, deeds of trusts, liens, and title pursuant to lease financing transactions. Security interests may also arise
from transactions such as sale and leasebacks, conditional sales, installment sales, trust receipt transactions, certain
assignments, factoring agreements, accounts receivable financing arrangements, and consignments, if the
transaction creates or establishes an interest in an UST or UST system or in the facility or property on which the
UST or UST system is located, for the purpose of securing a loan or other obligation.

(2) Primarily to protect a security interest, as used in this subpart, does not include indicia of ownership held
primarily for investment purposes, nor ownership indicia held primarily for purposes other than as protection for a
security interest. A holder may have other, secondary reasons for maintaining indicia of ownership, but the primary
reason why any ownership indicia are held must be as protection for a security interest.

(g) "Operation" means, for purposes of this subpart, the use, storage, filling, or dispensing of petroleum or a
petroleum product contained in an UST or UST system.

SECTION 280.210. PARTICIPATION IN MANAGEMENT.

The term "participating in the management of an UST or UST system" means that, subsequent to the effective
date of this subpart, the holder is engaging in decision-making control of, or activities related to, operation of the
UST or UST system, as defined herein.

(a) Actions that are participation in management.

(1) Participation in the management of an UST or UST system means, for purposes of this subpart, actual
participation by the holder in the management or control of decision-making related to the operation of an UST or
UST system. Participation in management does not include the mere capacity or ability to influence or the
unexercised right to control UST or UST system operations. A holder is participating in the management of the
UST or UST system only if the holder either:

(1) Exercises decision-making control over the operational (as opposed to financial or administrative)
aspects of the UST or UST system, such that the holder has undertaken responsibility for all or substantially all of
the management of the UST or UST system; or
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(i1) Exercises control at a level comparable to that of a manager of the borrower's enterprise, such that the
holder has assumed or manifested responsibility for the overall management of the enterprise encompassing the
day-to-day decision-making of the enterprise with respect to all, or substantially all, of the operational (as opposed
to financial or administrative) aspects of the enterprise.

(2) Operational aspects of the enterprise relate to the use, storage, filling, or dispensing of petroleum or a
petroleum product contained in an UST or UST system, and include functions such as that of a facility or plant
manager, operations manager, chief operating officer, or chief executive officer. Financial or administrative aspects
include functions such as that of a credit manager, accounts payable/receivable manager, personnel manager,
controller, chief financial officer, or similar functions. Operational aspects of the enterprise do not include the
financial or administrative aspects of the enterprise, or actions associated with achieving or maintaining
environmental compliance, or actions undertaken voluntarily to protect the environment in accordance with
applicable requirements in R.61-92 Part 280.

(b) Actions that are not participation in management pre-foreclosure.

(1) Actions at the inception of the loan or other transaction. No act or omission prior to the time that indicia
of ownership are held primarily to protect a security interest constitutes evidence of participation in management
within the meaning of this subpart. A prospective holder who undertakes or requires an environmental investigation
(which could include a site assessment, inspection, and/or audit) of the UST or UST system or facility or property
on which the UST or UST system is located (in which indicia of ownership are to be held), or requires a prospective
borrower to clean up contamination from the UST or UST system or to comply or come into compliance (whether
prior or subsequent to the time that indicia of ownership are held primarily to protect a security interest) with any
applicable law or regulation, is not by such action considered to be participating in the management of the UST or
UST system or facility or property on which the UST or UST system is located.

(2) Loan policing and work out. Actions that are consistent with holding ownership indicia primarily to protect
a security interest do not constitute participation in management for purposes of this subpart. The authority for the
holder to take such actions may, but need not, be contained in contractual or other documents specifying
requirements for financial, environmental, and other warranties, covenants, conditions, representations or promises
from the borrower. Loan policing and work out activities cover and include all such activities up to foreclosure,
exclusive of any activities that constitute participation in management.

(1) Policing the security interest or loan.

(A) A holder who engages in policing activities prior to foreclosure will remain within the exemption
provided that the holder does not together with other actions participate in the management of the UST or UST
system as provided in Section 280.210(a). Such policing actions include, but are not limited to, requiring the
borrower to clean up contamination from the UST or UST system during the term of the security interest; requiring
the borrower to comply or come into compliance with applicable federal, state, and local environmental and other
laws, rules, and regulations during the term of the security interest; securing or exercising authority to monitor or
inspect the UST or UST system or facility or property on which the UST or UST system is located (including on-
site inspections) in which indicia of ownership are maintained, or the borrower's business or financial condition
during the term of the security interest; or taking other actions to adequately police the loan or security interest
(such as requiring a borrower to comply with any warranties, covenants, conditions, representations, or promises
from the borrower).

(B) Policing activities also include undertaking by the holder of UST environmental compliance actions
and voluntary environmental actions taken in compliance with R.61-92 Part 280, provided that the holder does not
otherwise participate in the management or daily operation of the UST or UST system as provided in Section
280.210(a) and Section 280.230. Such allowable actions include, but are not limited to, release detection and release
reporting, release response and corrective action, temporary or permanent closure of an UST or UST system, UST
upgrading or replacement, and maintenance of corrosion protection. A holder who undertakes these actions must
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do so in compliance with the applicable requirements in R.61-92 Part 280. A holder may directly oversee these
environmental compliance actions and voluntary environmental actions, and directly hire contractors to perform
the work, and is not by such action considered to be participating in the management of the UST or UST system.

(i1) Loan work out. A holder who engages in work out activities prior to foreclosure will remain within the
exemption provided that the holder does not together with other actions participate in the management of the UST
or UST system as provided in Section 280.210(a). For purposes of this rule, "work out" refers to those actions by
which a holder, at any time prior to foreclosure, seeks to prevent, cure, or mitigate a default by the borrower or
obligor; or to preserve, or prevent the diminution of, the value of the security. Work out activities include, but are
not limited to, restructuring or renegotiating the terms of the security interest; requiring payment of additional rent
or interest; exercising forbearance; requiring or exercising rights pursuant to an assignment of accounts or other
amounts owing to an obligor; requiring or exercising rights pursuant to an escrow agreement pertaining to amounts
owing to an obligor; providing specific or general financial or other advice, suggestions, counseling, or guidance;
and exercising any right or remedy the holder is entitled to by law or under any warranties, covenants, conditions,
representations, or promises from the borrower.

(c) Foreclosure on an UST or UST system or facility or property on which an UST or UST system is located,
and participation in management activities post-foreclosure.

(1) Foreclosure.

(1) Indicia of ownership that are held primarily to protect a security interest include legal or equitable title
or deed to real or personal property acquired through or incident to foreclosure. For purposes of this subpart, the
term "foreclosure" means that legal, marketable or equitable title or deed has been issued, approved, and recorded,
and that the holder has obtained access to the UST, UST system, UST facility, and property on which the UST or
UST system is located, provided that the holder acted diligently to acquire marketable title or deed and to gain
access to the UST, UST system, UST facility, and property on which the UST or UST system is located. The
indicia of ownership held after foreclosure continue to be maintained primarily as protection for a security interest
provided that the holder undertakes to sell, re-lease an UST or UST system or facility or property on which the
UST or UST system is located, held pursuant to a lease financing transaction (whether by a new lease financing
transaction or substitution of the lessee), or otherwise divest itself of the UST or UST system or facility or property
on which the UST or UST system is located, in a reasonably expeditious manner, using whatever commercially
reasonable means are relevant or appropriate with respect to the UST or UST system or facility or property on
which the UST or UST system is located, taking all facts and circumstances into consideration, and provided that
the holder does not participate in management (as defined in Section 280.210(a)) prior to or a